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Office  of  the  Secretary 
[45CFRPart84] 

NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP 

Programs  and  Activities  Receiving  or  Bene¬ 
fiting  From  Federal  Financial  Assistance 

On  September  26, 1973,  the  Rehabilita¬ 
tion  Act  of  1973  became  law.  Section  504 
of  that  Act  reads  as  follows: 

No  otherwise  qualified  handicapped  In¬ 
dividual  In  the  United  States,  as  defined  In 
section  7(6),  shaU,  solely  by  reason  of  his 
handicap  be  excluded  from  participation  In, 
be  denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or  activity 
receiving  Federal  financial  assistance. 

This  section  breaks  new  legislative 
ground  in  that  it  is  the  first  major  sta¬ 
tutory  civil  rights  enactment  that  pro¬ 
tects  the  rights  of  handicapped  persons. 
The  language  of  section  504  is  almost 
identical  to  the  nondiscrimination  provi¬ 
sions  of  section  601  of  title  VI  of  the  Civil 
Rights  Act  of  1964  and  section  901  of  title 
IX  of  the  Education  Amendments  of 
1972  and,  like  those  statutes,  establishes 
a  govemmentwide  policy  against  dis¬ 
crimination  in  federally  assisted  pro¬ 
grams  and  activities — in  this  case,  on  the 
basis  of  handicap. 

Section  504,  however,  differs  concep¬ 
tually  from  both  titles  VI  and  IX.  The 
premise  of  both  title  VI  and  title  IX  is 
that  there  are  no  inherent  differences  or 
mequalities  between  the  general  public 
and  the  persons  protected  by  these  stat¬ 
utes  and,  therefore,  there  should  be  no 
differential  treatment  in  the  administra¬ 
tion  of  Federal  programs.  The  concept  of 
section  504,  on  the  other  hand,  is  far 
more  complex.  Handicapped  persons  may 
require  different  treatment  in  order  to  be 
afforded  equal  access  to  federally  as¬ 
sisted  programs  and  activities,  and  iden¬ 
tical  treatment  may,  in  fact,  constitute 
discrimination.  The  problem  of  establish¬ 
ing  general  rules  as  to  when  different 
treatment  is  prohibited  or  required  is 
compounded  by  the  diversity  of  exist¬ 
ing  handicaps  and  the  differing  degree 
to  which  particular  persons  may  be  af¬ 
fected.  Thus,  under  section  504,  ques¬ 
tions  arise  as  to  when  different  treatment 
of  handicapped  persons  should  be  consid¬ 
ered  improper  and  when  it  should  be 
required. 

Because  the  concepts  underlying  sec¬ 
tion  504  were  new  and  complex  and  few 
judicial  precedents  existed  in  the  area, 
the  very  general  language  of  the  statute 
creates  serious  problems  of  interpreta¬ 
tion.  There  is  almost  no  substantive  leg¬ 
islative  history  surrounding  the  develop¬ 
ment  and  enactm^it  of  section  504. 
There  were,  for  example,  no  public  hear¬ 
ings  accompanying  the  original  bills, 
and  there  was  almost  no  substantive 
floor  debate.  Only  in  December  1974, 
during  passage  of  the  Rehabilitation  Act 
Amendments,  did  Congress  attempt  to 
clarify  its  intent  in  enacting  section  504 
and  to  articulate  this  intent  in  a  man¬ 
ner  which  could  be  used  by  the  Depart¬ 


ment  as  guidance  in  Its  efforts  to  admin¬ 
ister  the  Act. 

In  particular,  the  1974  amendments 
yielded  a  new  definition  of  the  term 
“handicapped  person,”  the  original  defi¬ 
nition  having  been  so  narrow  as  to  ex¬ 
clude  from  coverage  many  persons  in¬ 
tended  to  be  protected. 

As  amended,  the  statute  provides  that, 
for  the  purpose  of  section  504,  a  handi¬ 
capped  individual  is: 

any  person  who  (A)  has  a  physical  or  mental 
Impairment  which  substantially  limits  one 
or  more  of  such  person’s  major  life  activities, 

(B)  has  a  record  of  such  an  Impairment,  or 

(C)  Is  regarded  as  having  such  an  Impair¬ 
ment. 

This  new  definition,  which  became  law 
on  December  7,  1974,  makes  it  clear  that 
section  504  was  enacted  to  prevent  dis¬ 
crimination  against  all  handicapped  in¬ 
dividuals,  regardless  of  their  need  for  or 
ability  to  benefit  from  vocational  reha¬ 
bilitation  services.  Therefore,  not  only 
employable  disabled  persons,  but  also 
persons  whose  employability  is  nonexist¬ 
ent  or  marginal,  such  as  persons  with 
severe  handicaps,  are  included  within  the 
protective  reach  of  section  504. 

There  is  no  legislatively  directed 
scheme  of  enforcement  such  as  those 
provided  in  sections  602  of  title  VI  of  the 
Civil  Rights  Act  of  1964  and  902  of  title 
IX  of  the  Educati(xial  Amendments  of 
1972.  To  fill  the  legislative  void.  Execu¬ 
tive  Order  11914  was  issued  which,  among 
other  things,  supplies  the  directive  for 
specific  enforcement  procedures  and 
sanctions  for  nonc(xnpliance,  all  of 
which  are  based  on  precedents  frwn 
these  other  statutes.  In  addition,  it  pro¬ 
vides  for  a  general  enforcement  scheme 
under  which  the  Secretary  of  Health, 
Education,  and  Welfare  is  assigned  re¬ 
sponsibility  to  coordinate  the  Federal 
government’s  implanent£d:ion  of  sectimi 
504.  In  the  absence  of  legislative  mandate 
as  to  the  form  of  administration  of  sec¬ 
tion  504  and  prior  to  the  issuance  of  E.O. 
11914,  it  fell  to  this  Department,  as  a 
granting  agency,  to  develop  a  means  of 
assuring  compliance  with  the  prohibi¬ 
tions  of  the  provision. 

The  most  important  problem  which 
has  hindered  the  development  of  the 
regulation  is  the  constant  need  to  w’eigh 
competing  equities  while  resolving  com¬ 
plex  issues.  Thus,  while  we  recognize  that 
the  statute  creates  individual  rights,  the 
statute  is  ambiguous  as  to  the  specific 
scope  of  these  rights.  Implicit  in  this 
situation  is  the  need  to  assess  carefully 
the  overall  impact  of  a  particular  re- 
quirranent  both  on  the  persons  protected 
by  the  statute  and  those  regulated  by  it. 

Since  it  appears  to  be  the  case  that  the 
implications  of  this  legislation  have  not 
been  elaborated  before  the  general  pub¬ 
lic  in  sufBcient  detail,  it  seems  appropri¬ 
ate,  before  issuing  a  Notice  of  Proposed 
Rulemaking,  to  solicit  public  comment 
on  certain  key  issues  which  any  proposed 
regulation  would,  in  all  likelihood,  ad¬ 
dress.  The  Office  for  Civil  Rights  has 
prepared  a  draft  regulation  and  pre¬ 
amble  which  sets  forth  a  possible  means 
of  interpreting  the  provision.  I  have  re¬ 
viewed  that  draft  and  have  attached  it 


at  Appendix  A  to  this  notice.  Pursuant 
to  Executive  Order  11821  and  OMB  Cir¬ 
cular  A-107,  the  Office  for  Civil  Rights 
has  also  prepared  a  draft  inflationary 
impact  statement  to  accompany  the  draft 
regulation.  It  is  attached  to  this  notice 
at  Appendix  B. 

In  this  context,  the  Department  in¬ 
vites  public  comment  for  the  next  30 
days  on  the  issues  that  will  be  identified 
below  as  well  as  on  cmy  additional  issues 
which  members  of  the  public  believe  are 
important  to  a  clear  understanding  of 
the  provision  and  whose  resolution  would 
contribute  to  effective  administration 
and  enforcement. 

Issues 

GENERAL 

Interpretation  and  application  of  the 
definition  of  “handicapped  person.” 
Among  the  problems  here  are  what  dis¬ 
abilities  are  Included  and  the  meaning 
of  the  term  “regarded  as.”  (A  specific 
question,  for  example,  is  whether  drug 
and  alcohol  addicts  or  homosexuals  are 
to  be  included  within  the  definition.) : 

The  degree  of  specificity  needed  to  pro¬ 
vide  adequate  and  accurate  guidance  to 
the  public  but,  at  the  same  time,  to  al¬ 
low  sufficient  flexibility  to  foster  prompt 
cooperation  and  ccmipliance  (i.e.,  wheth¬ 
er  a  regulation  should  be  developed 
similar  to  the  title  VI  regulation,  the 
title  IX  regulation,  or  neither) ; 

What  time  period,  if  any,  should  be 
allowed  for  recipients  to  achieve  full  com¬ 
pliance  with  any  requirements  imposed 
by  the  regulation,  and  whether  adjust¬ 
ment  periods  should  differ  depending  on 
the  nature  of  the  program  or  services  in 
question; 

EMPLOYMENT 

The  practical  meaning  of  the  term 
“qualified  handicapped  person”  in  the 
employment  context  and  the  wisdom  of 
incorporating  in  the  S  504  scheme  the 
relate  concepts  of  “reasonable  accom¬ 
modation"  to  the  handicapped  person 
and  “undue  hardship”  to  the  employer, 
both  of  which  have  been  included  in  the 
Department  of  Labor’s  regulation  imple¬ 
menting  section  503  of  the  Rehabilitation 
Act  (section  503  requires  certain  Federal 
contractors  to  take  affirmative  action  to 
employ  and  advance  in  employment 
qualified  handicapped  persons) ; 

To  what  extent  other  provisions  of  the 
section  503  regulation  should  be  included 
in  the  section  504  regulation; 

Whether  to  include  provisions,  pat¬ 
terned  on  other  nondiscrimination  regu¬ 
lations,  which  would  require  that  employ¬ 
ment  tests  and  other  selection  and  pro¬ 
motion  criteria  accurately  measure  job- 
related  skills,  that  fringe  benefits  are 
equitably  provided,  and  that  other  as¬ 
pects  of  employment  are  equitable. 

ARCHITECTURAL  BARRIERS 

Whether  S  504  prohibitions  extend  to 
architectural  barriers,  and,  if  so,  whether 
the  nondiscrimination  requirements  ap¬ 
ply  to  both  new  and  existing  buildings 
used  in  connection  with  federally  assisted 
programs  or  activities; 
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XLEMENTARY  AND  SECONDARY  EDUCATION 

In  what  respects,  if  any.  a  regiUation’s 
provisions  regarding  elementary  and  sec¬ 
ondary  education  should  differ  from  the 
standards  established  by  P.L.  94-142 
(Education  of  All  Handicapped  Children 
Act  of  1975)  and  Federal  court  decisions 
in  this  area; 

In  what  way,  if  at  all,  cost  or  difficulty 
in  complying  (e.g.,  lack  of  adequately 
trained  teachers  or  nondiscriminatory 
testing  devices)  affect  recipients’  obliga¬ 
tions  to  comply  with  requirements  in  this 
area; 

HIGHER  EDUCATION 

Whether  federally  assisted  colleges  and 
imiversities  should  be  required  to  adjust 
certain  academic  requirements  because 
of  the  limitations  of  otherwise  qualified 
handicapped  applicants  and  students 
(e.g.,  whether  a  medical  school  should 
be  required  to  waive  surgery  course  re¬ 
quirements  for  a  blind  student  who 
wishes  to  be  a  psychiatrist,  assuming  a 
conditional  medical  degree  would  be 
awarded) ; 

Whether  federally  assisted  colleges 
and  universities  should  be  required  to 
supply  auxiliary  academic  aids,  such  as 
tap^  texts,  readers,  and  interpreters,  if 
such  aids  are  not  provided  by  the  appro¬ 
priate  vocational  rehabilitation  agency; 

What  the  responsibilities  of  federally 
assisted  colleges  and  universities  should 
be  with  respect  to  nonacademic  and  ex¬ 
tracurricular  activities  and  services,  such 
as  physical  education,  athletics,  health 
services,  and  physical  therapy; 

In  what  way,  if  at  all,  cost  or  diffi¬ 
culty  in  complying  should  affect  recip¬ 
ients’  obligations  to  comply  with  re¬ 
quirements  in  this  area; 

HEALTH  AND  SOCIAL  SERVICES 

Whether  a  regulation  should  contain 
provisions  concerning  patients’  rights  to 
receive  or  refuse  treatment  and  fair 
compensation  for  work  done  by  patients; 

The  extent,  if  any,  to  which  the  size 
or  resources  of  the  provider  of  health  or 
welfare  services  should  be  allowed  to  af¬ 
fect  the  provider’s  obligations  (e.g.. 
whether,  by  placing  primary  compliance 
responsibility  on  state  or  Intermediary 
agencies,  a  concept  of  regional  or  collec¬ 
tive  compliance  might  be  applied  to  pro¬ 
viders  such  as  doctors  or  small  day  care 
centers  so  that  not  every  such  provider 
would  be  required  to  be  physically  acces¬ 
sible  if  equivalent  and  accessible  services 
were  available  within  a  convenient 
geographic  area) . 

Invitation  to  Comment 

Persons  or  organizations  wishing  to 
submit  comments  or  suggestions  on  the 
matters  raised  in  this  Notice  of  Intent 
should  write  to  the  Director,  Office  for 
Civil  Rights,  Department  of  Health,  Edu¬ 
cation.  and  Welfare,  P.O.  Box  1909, 
Washington,  D.C.  20013. 

Written  comments  and  information 
may  be  submitted  in  any  form,  such  as  by 
means  of  letters,  position  papers,  or 
memoranda.  There  are  no  special  rules 
concerning  format.  However,  to  assure 
full  consideration,  all  written  comments 
should  be  submitted  on  or  before  June  16, 


1976.  Comments  received  in  response  to 
this  Notice  will  be  available  for  public  in¬ 
spection  in  Room  3231, 330  Independence 
Avenue,  SW.,  Washin^n,  D.C.  20201. 

To  enable  the  Department  to  benefit 
fully  from  the  public’s  views  on  the  vari¬ 
ous  questions  raised  iiv  this  notice,  the 
Office  for  Civil  Rights  will  also  seek  to 
hold  meetings  with  interested  persons 
and  organizations.  Such  meetings  will 
focus  on  a  broad  discussion  of  the  various 
ideas,  comments,  and  recommendations 
presented  to  the  Department  for  consid¬ 
eration.  In  addition,  at  those  meetings, 
the  Department  representatives  will  be 
prepared  to  answer  or  discuss  questions 
concerning  the  draft  preamble,  regula¬ 
tion,  and  inflationary  impact  statement, 
attached  to  this  noice.  Persons  and  or¬ 
ganizations  desiring  to  participate  in 
such  meetings  should  so  advise  the  Office 
of  Public  Affairs,  Office  for  Civil  Rights, 
(202)  245-6700,  as  promptly  as  possible. 

This  30-day  period  will  not  provide  the 
sole  opportunity  for  members  of  the  pub¬ 
lic  to  comment  on  the  issues  raised  by 
the  statute  and  further  set  forth  in  this 
notice  and  its  appendices.  A  Notice  of 
Proposed  Rulemaking  will  be  published 
within  30  days  of  the  close  of  the  com¬ 
ment  period  on  this  notice.  The  Notice  of 
Proposed  Rulemaking  will  invite  public 
comment  for  a  least  another  60  days  dur¬ 
ing  which  period  additional  meetings  and 
briefings  will  be  held  if  necessary. 

’The  purpose  in  issuing  this  notice  is 
to  anticipate  the  danger  that  the  govern¬ 
ment  might  raise  barriers  to  assisting, 
or  might  otherwise  limit  the  opportuni¬ 
ties  of,  the  very  people  the  statute  is  in¬ 
tended  to  protect.  And  an  adverse  public 
reaction  to  this  effort,  whether  because 
of  what  is  perceived  to  be  a  regulation 
that  frustrates  the  statutory  purpose,  or 
for  any  other  reason,  would  not  serve  the 
interests  of  handicapped  Americans. 
Their  interests  and  the  need  of  this  coxm- 
try  for  their  productive  capacity  are  too 
Important  for  us  not  to  be  as  diligent  as 
possible. 

I  am  most  anxious  to  expedite  the  ad¬ 
ministration  and  enforcement  of  section 
504,  and  I  hope  that  issuance  of  this  no¬ 
tice  will  both  elicit  guidance  and  promote 
understanding  of  the  issues. 

Dated:  May  11. 1976. 

David  Mathews, 
Secretary. 

Appendix  A 

PROGRAMS  AND  ACTIVITIES  RECEIVING  OR 

BENEFITING  FROM  FEDERAL  FINANCIAL  AS¬ 
SISTANCE,'  NONDISCRIMINATION  ON  THE 

BASIS  OF  HANDICAP 

The  Office  for  Civil  Rights  of  the  De¬ 
partment  of  Health,  Education,  and  Wel¬ 
fare  proposes  to  add  Part  84  to  the  De¬ 
partmental  regulation  to  effectuate  sec¬ 
tion  504  of  the  Rehabilitation  Act  of  1973 
(29  U.S.C.  794),  as  amended  by  section 
111(a)  of  the  Rehabilitation  Act  Amend¬ 
ments  of  1974  (29  U.S.C.  706),  with  re¬ 
gard  to  Federal  financial  assistance  ad¬ 
ministered  by  this  Department.  Section 
504  provides  that  “no  otherwise  qualified 
handicapped  individual  in  the  United 
States  *  •  •  shall,  solely  by  reason  of 
his  handicap,  be  excluded  from  the  par¬ 


ticipation  in.  be  denied  the  benefits  of, 
or  be  subjected  to  discrimination  under 
any  program  or  activity  receiving  Fed¬ 
eral  financial  assistance.’’  Section  504  is 
similar  to  title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d  et  seq.)  and  title 
IX  of  the  Education  Amendments  of  1972 
(20  U.S.C.  1681  et  seq.).  It  differs,  how¬ 
ever,  from  both  these  civil  rights  statutes 
in  that  it  applies  to  discrimination  based 
on  handicap,  from  title  IX  in  that  it  ap¬ 
plies  to  all  programs  and  activities  re¬ 
ceiving  Federal  financial  assistance,  and 
from  title  VI  in  the  extent  to  which  it 
applies  to  employment  practices. 

This  proposed  regulation  contains  no 
provisions  concerning  the  Department’s 
procedures  for  administering  the  statute 
because  the  Department  intends  to  pub¬ 
lish  a  consolidated  procedural  regulation 
which  will  apply  to  the  enforcement  of 
section  504.  'The  proposed  procedural  reg¬ 
ulation,  which  was  published  on  Jime  4, 

1975,  at  40  FR  24148,  and  which  would 
have  applied  to  the  enforcement  of  sec¬ 
tion  504,  has  been  withdrawn.  On  May  3, 

1976,  the  Dep>artment  published,  at  41 
FH  18394,  a  notice  of  intent  to  issue  a 
new  proposed  procedural  regulation  in 
order  to  seek  public  comment  on  a  num¬ 
ber  of  critical  questions  concerning  the 
manner  in  which  the  Office  for  Civil 
Rights  enforces  various  civil  rights  laws 
and  authorities,  including  section  504. 
After  the  public  comments  have  been 
evaluated,  a  new  proposed  consolidated 
procedural  regulation  will  be  issued. 

If  the  consolidated  procedural  regula¬ 
tion  is  not  in  effect  when  the  regulation 
implementing  section  504  is  published  in 
final  form,  the  procedural  provisions  of 
the  title  VI  regulation,  which  may  be 
found  at  45  (mi  Part  M,  will  be  incor¬ 
porated  by  reference  into  the  section  504 
regulation  for  use  during  the  interim. 

Subparts  A  (General  Provisions),  B 
(Employment  Practices),  and  C  (Pro¬ 
gram  Accessibility)  of  this  proposed 
regulation  apply  to  all  recipients  of  as¬ 
sistance  from  the  Department  of  Health, 
Education,  and  Welfare.  Because  handi¬ 
caps  differ  widely  in  nature  and  in  degree 
of  severity,  discrimination  against  handi¬ 
capped  persons  includes  a  wide  range  of 
practices  with  varying  effect  in  different 
service  areas.  In  order  to  emphasize  the 
most  common  manifestations  of  dis¬ 
crimination  which  occur  in  the  various 
programs  and  activities  to  which  this 
Department  provides  assistance,  addi¬ 
tional  subparts  of  the  proposed  regula¬ 
tion  contain  more  specific  requirements 
and  prohibitions  applicable  to  three 
major  types  of  programs:  Subpart  D  is 
concerned  wih  preschool ,  elementary, 
secondary,  and  adult  education  pro¬ 
grams;  Subpart  E,  with  postsecondary 
education  programs;  and  Subpart  F, 
with  health  and  social  service  programs. 
The  practices  of  other  recipients  of  De¬ 
partmental  funds,  such  as  public  broad¬ 
casters,  are  subject  to  the  general  non¬ 
discrimination  provisions  of  §  84.4  as 
well  as  to  the  provisions  of  Subpart  B 
and  C. 

A  discussion  of  selected  sections  in 
each  of  the  subparts  of  the  proposed 
regulation  is  set  forth  in  the  following 
paragraphs.  In  certain  Instances,  major 
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issues  and  the  reasons  for  the  proposed 
decision  are  discussed.  Where  appropri¬ 
ate,  the  various  sections  of  the  proposed 
regulation  for  section  504  have  been 
patterned  after  the  Departmental  regu¬ 
lations  effectuating  title  VI  of  the  Civil 
Rights  Act  and  title  IX  of  the  Educa¬ 
tion  Amendments  of  1972,  found  at  45 
CFR  Parts  80  and  86;  such  sections  are 
noted  in  the  following  analysis. 

Subpart  A.  Under  §  84.2,  the  proposed 
regulation  is  applicable  to  all  recipients 
of  financial  assistance  from  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare 
and  to  each  program  or  activity  which 
receives  or  benefits  from  such  assistance. 
All  of  the  requirements  of  Part  84  apply 
to  all  recipients  of  Federal  funds  from 
the  Department  of  Health,  Education, 
and  Welfare.  TTie  Secretary  recognizes 
that  recipients  of  Department  funds 
vary  considerably  in  size,  complexity, 
and  resources  and  that  some  of  the  re¬ 
quirements  of  this  part  may  appear  to 
exceed  the  resources  of  very  small  recipi¬ 
ents.  However,  section  504  of  the  Re¬ 
habilitation  Act  of  1973  provides  no  ex¬ 
emption  for  recipients  from  its  general 
prohibition  against  discriminaticm  on 
the  bass  of  amount  of  Federal  funds  re¬ 
ceived  or  on  any  other  basis.  The  basic 
requirements  of  Part  84,  therefore,  apply 
to  every  recipient. 

Section  84.3  contains  definitions.  Of 
particular  note  are  paragraphs  (f)  and 
(j).  Paragraph  (f)  defines  the  term  “re¬ 
cipient"  and  provides  that,  for  purposes 
of  the  regxilation,  the  term  will  not  apply 
to  providers  of  health  services  (or  ven¬ 
dors  as  they  are  often  called)  imder  title 
XIX  of  the  Social  Security  Act  (Medi¬ 
caid)  that  do  not  receive  other  forms  of 
Federal  financial  assistance.  Nor  will  it 
apply  to  agencies  used  by  the  State  to 
make  payments  to  such  providers  under 
that  title.  This  approach  is  identical  to 
that  followed  by  the  Department  under 
title  VI  of  the  Civil  Rights  Act  of  1964. 

Providers  of  Medicaid  services  include 
doctors,  dentists,  and  other  individual 
practitioners,  hospials,  extended  care 
facilities  (ECFs) ,  and  other  similar  enti¬ 
ties.  Hospitals,  ECFs,  and  other  entities 
of  that  nature,  however,  imlike  doctors, 
dentists,  and  other  individual  practi¬ 
tioners,  also  receive  Federal  financial 
assistance  under  Part  A  of  title  XVIII 
of  the  Social  Security  Act  (Medicare) 
and  may  receive  funds  under  the  Hill- 
Burton  Act  as  well.  (Part  B  of  title 
XVm,  which  goes  to  individual  practi¬ 
tioners,  is  provided  by  way  of  a  contract 
of  insurance  and  is  therefore  exempt 
from  this  regulation.  See  §  84.3(h).) 

Medicaid  providers  are  reimbursed  for 
their  services  with  funds  which  are  par¬ 
tially  Federal  and  partially  State.  Pay¬ 
ment  of  these  funds  to  providers  are 
made  in  one  of  three  ways:  (1)  Directly 
by  the  State  Medicaid  agency,  (2)  indi¬ 
rectly  through  a  so-called  fiscal  agent 
which  in  return  for  a  payment  performs 
the  function  on  behalf  of  the  State,  or 
(3)  indirectly  through  a  “health  insur¬ 
ing  organization”  which  undertakes  to 
pay  in  return  for  a  premium  from  the 
State  established  imder  a  contract  of  in¬ 
surance.  Under  all  of  these  arrange¬ 


ments,  the  State  agency  is  a  recipient 
within  the  terms  of  the  regulation  be¬ 
cause  it  receives  Federal  financial  assist¬ 
ance  to  enable  it  to  offer  healUi  services. 
The  intermediary  agencies  and  individ¬ 
ual  providers  in  States  using  the  direct 
payment  or  fiscal  agent  methods  of  ad¬ 
ministration  operate  health  programs 
“receiving  Federal  financial  assistance” 
as  that  phrase  is  used  in  the  statute. 
“Health  insuring  organizations"  and 
vendors  in  States  using  that  method  of 
administration  are  not  recipients  under 
the  regulation  because  of  the  contract  of 
insurance  which  intervenes  between  the 
State  and  the  lower  agencies.  The  De¬ 
partment  does  not  intend  to  treat  as  re¬ 
cipients  individual  practitioners  or  inter¬ 
mediary  agencies  in  other  States  whose 
only  Federal  connection  is  Medicaid 
funds.  Rather,  the  Department  will  look 
to  the  State  agency  as  the  recipient  un¬ 
der  Medicaid  and  will  hold  that  agency 
resix>nsible  for  compliance  both  as  to  its 
own  activities  and  as  to  the  performance 
of  its  intermediary  agencies  and  of  the 
individual  providers  of  federally  assisted 
services.  The  Secretary  expects  by  this 
means  to  increase  the  Department’s  effi¬ 
ciency  in  obtaining  overall  compliance 
with  the  provisions  of  this  Part. 

Paragraph  (j)  of  §  84.3  defines  the 
class  of  persons  protected  under  the  pro- 
ix)sed  regulation.  The  definition  of  hand¬ 
icapped  persons  in  paragraph  ( J )  ( 1 )  con¬ 
forms  to  the  statutory  definition  of  hand¬ 
icapped  person  that  is  applicable  to  sec¬ 
tion  504,  as  set  forth  in  section  111(a)  of 
the  Rehabilitation  Act  Amendment  of 
1974,  Pub.  L.  93-516. 

The  first  of  the  three  parts  of  the 
statutory  and  regulatory  definition  in¬ 
cludes  any  person  who  has  a  physical  or 
mental  impairment  which  substantially 
limits  one  or  more  major  life  activities. 
The  proposed  regulation  further  defines 
physical  or  mental  impairment  and  ma¬ 
jor  life  activities. 

Physical  or  mental  impairments  are 
not,  in  general,  defined  by  listing  specific 
diseases  and  conditions  because  of  the 
difficulty  of  ensuring  the  comprehensive¬ 
ness  of  any  such  Ust.  The  term  includes 
such  diseases  and  conditions  as  ortho¬ 
pedic,  visual,  speech,  and  hearing  im¬ 
pairments,  cerebral  palsy,  muscular  dys¬ 
trophy,  multi’^le  sclerosis,  cancer,  dia¬ 
betes,  mental  retardation,  emotional  ill¬ 
ness,  and  drug  and  alcohol  addiction.  It 
should  be  noted  that,  under  this  part  of 
the  definition,  a  physical  or  mental  im¬ 
pairment  does  not  constitute  a  handicap 
unless  its  severity  is  such  that  it  resulte 
in  a  substantial  limitation  of  one  or  more 
maior  life  activities. 

Tlie  Department  intends  to  interpret 
this  first  of  the  three  parts  of  the  defi¬ 
nition  so  as  to  ensure  that  only  physical 
and  mental  handicaps  are  Included. 
Thus,  environmental,  cultural,  and  eco¬ 
nomic  disadvantage  are  not  in  them¬ 
selves  covered  by  this  part  of  the  defini¬ 
tion,  nor  are  prison  records,  agedness,  or 
homosexuality.  If,  however,  a  person  who 
has  any  of  these  characteristics  also  has 
a  physical  or  mental  handicap,  the  per¬ 
son  is  included  within  the  definition  of 
handicapped  persons,  whether  the  handi¬ 
cap  is  the  cause  or  the  result  of.  or  is  un¬ 
related  to  such  characteristics. 


In  paragraph  (j)(2)(i),  physical  or 
mental  impairment  is  defined  to  include, 
among  other  impairments,  specific  learn¬ 
ing  disabilities.  The  Department  will  in¬ 
terpret  the  term  as  it  Is  used  in  section 
602  of  the  Education  of  the  Handicapped 
Act,  Pub.  L.  91-230,  as  amended  by  Pub. 
L.  94-142.  Paragraph  (15)  of  section  602 
uses  the  term  “specific  learning  disabili¬ 
ties"  to  describe  such  conditions  sts 
perceptual  handicaps,  brain  injury, 
minimal  brain,  dysfunction,  dyslexia, 
and  developmental  aphasia;  it  explicitly 
excludes  learning  problems  which  are 
primarily  the  result  of  environmental, 
cultural,  or  economic  disadvantage.  It 
should  be  noted  that  section  5(b)  of  Pub. 
L.  94-192  requires  the  Commissioner  of 
Education  to  prescribe  regulations  con¬ 
cerning  the  definition  of  specific  learn¬ 
ing  disabilities  and,  if  he  or  she  finds 
that  changes  in  the  statutory  definition 
are  necessary,  to  submit  recommenda¬ 
tions  for  legislation  in  that  regard.  The 
Office  for  Civil  Rights  will  conform  its  in¬ 
terpretation  of  this  term  to  that  of  the 
Office  of  Education  and  to  any  amended 
statutory  definition  under  the  Education 
of  the  Handicapped  Act. 

The  second  of  the  three  parts  of  the 
statutory  and  regulatory  definition  of 
handicapped  person  includes  any  person 
who  has  a  record  of  a  physical  or  mental 
impairment  which  substantially  limits 
maior  life  activities.  “Record”  is  further 
defined  in  the  proposed  regulation  so  as 
to  include  both  prior  history  of,  and  in¬ 
appropriate  classification  as  having,  a 
handicap.  Thus,  persons  who  have  a  his¬ 
tory  of  a  handicapping  condition  but  no 
longer  have  the  condition,  as  well  as  per¬ 
sons  who  have  been  incorrectly  classified 
as  having  such  a  condition,  are  protected 
from  discrimination  under  section  504, 
Frequently  occurring  examples  of  the 
first  group  are  persons  with  histories  of 
mental  or  emotional  illness,  heart  dis¬ 
ease,  or  cancer:  of  the  second  group, 
persons  who  have  been  misclassified  as 
mentallv  retarded. 

The  third  of  the  three  parts  of  the  stat¬ 
utory  and  regulatory  definition  of  handi- 
capoed  person  includes  any  person  who 
is  regard'*d  as  having  a  physical  or  men¬ 
tal  impairment  which  substantially  lim¬ 
its  one  or  more  major  life  activities.  Par¬ 
agraph  (j)  (3)  of  the  proposed  regulation 
limits  this  part  of  the  definition  to  three 
groups  of  people.  The  first  two  groups 
sre  described  in  (j)  (3)  (1)  and  (11)  and 
include,  primarily,  persons  who  are  ordi¬ 
narily  considered  to  be  handicapped  but 
who  do  not  technically  fall  within  the 
first  two  parts  of  the  statutory  definition. 
Thus,  a  person  whose  physical  or  mental 
impairment  has  a  less  than  substantial 
effect  upon  major  life  activities  or  has  a 
substantial  effect  only  upon  minor  life 
activities,  such  as  a  person  with  a  limp, 
is  considered  handicapped  for  the  pur¬ 
pose  of  section  504  if  a  recipient  treats 
the  impairment  as  constituting  a  handi¬ 
cap.  nie  second  group  of  persons  who 
fall  within  this  category,  described  at 
(j)  (3)  (il) ,  are  those  who  have  overcome 
their  impairment  to  the  point  that  any 
substantial  limitation  to  major  life  ac¬ 
tivities  is  the  result  of  the  attitudes  of 
other  persons  toward  their  impairment; 
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this  paragraph  also  Includes  some  per¬ 
sons  who  might  not  mrcUnailly  be  consid¬ 
ered  handicapped,  such  as  persons  with 
disfiguring  scars.  Any  limitatiana  which 
sndb  p— experience  as  a  result  of 
the  inipainnmt  are  not,  in  fiiet,  casaect. 
hr  the  rtiwaWiity  but  bp  the  aettons  of 
other  peracMoa  predicated  en  a  view  that 
the  impahment  conetitutes  a  Umitatian. 

Paragraph  (J)  (3)  (iii)  includeaptrsens 
who  have  no  physical  or  mental  impair¬ 
ment  but  are  treated  by  a  recipient  ae  if 
they  were  handfeapped.  n.  for  example, 
a  nonhandicapped  empk^ee  were  to  have 
a  convidaion  as  a  result  of  an  a  typical 
reactioa  to  mcdicatian,  any  diserimina- 
tory  emidoyment  practice  based  upon  the 
conclusion  that  the  person  is  ei^ptic 
would  be  prohibited  by  the  proposed 
regulation. 

Although  it  could  be  argued  that 
homosexuals  fall  within  the  class  pro¬ 
tected  by  section  504  by  virtue  of  this 
third  part  of  the  statutory  definition.  It 
is  the  view  of  the  Department  that  they 
are  not  so  included.  Comment  is  solicited 
with  respect  to  this  determination. 

Paragraph  (k)  of  S  84.3  defines  the 
term  “qualified  handicapped  person.” 
Throughout  the  proposed  regulation,  this 
term  is  used  instead  of  the  statutory 
term  “otherwise  qualified  handicapped 
person.”  The  Department  believes  that 
the  omission  of  the  word  “otherwise”  is 
necessary  in  order  to  comport  with  the 
intent  of  the  statute  because,  read  liter¬ 
ally,  “otherwise”  qualified  handicapped 
persons  include  persons  who  are  qualified 
except  for  their  handicap,  rather  than  In 
spite  of  their  handicap.  Thus,  a  blind 
person  might  possess  all  of  the  qualifica¬ 
tions  for  driving  a  bus  except  sight  and 
could  therefore  be  said  to  be  an  other¬ 
wise  qualified  handicapped  person  for  the 
Job  of  bus  driving.  In  all  other  respects, 
the  terms  “qualified”  and  “otherwise 
qualified”  are  intended  to  be  inter¬ 
changeable. 

With  respect  to  preschool,  elementary, 
and  secondary  educational  services,  a 
qualified  handicapped  person  is  defined, 
in  paragraph  (k)  (3).  In  terms  of  age.  As 
of  the  date  of  the  passage  of  section  504 
(September  26.  1973),  a  handicapped 
person  is  qualified  for  preschool,  ele¬ 
mentary,  or  secondary  services  If  the 
person  Is  of  an  age  at  which  nonhandi¬ 
capped  persons  are  eligible  for  such  serv¬ 
ices.  In  addition,  the  extended  age  ranges 
for  which  recipients  must  provide  full 
educational  opportunity  to  all  handi¬ 
capped  persons  In  order  to  be  eligible  for 
assistance  under  the  Education  of  All 
Handicapped  Children  Act,  Pub.  L.  94- 
142,  are  incorporated  by  reference  in 
paragraph  (k)  (3) .  Thus,  handicapped 
persons  who  are  between  the  ages  of  three 
and  eighteen  will  be  considered  qualified 
in  terms  of  these  services  as  of  Septem¬ 
ber  1,  1978,  and  those  who  are  between 
the  ages  of  three  and  twenty-one  will  be 
considered  qualified  as  of  September  1. 
1980.  With  respect  to  persons  aged  three 
to  five  and  ag^  eighteen  to  twenty -one, 
however,  an  exception  exists  where  In¬ 
consistency  with  State  law  or  practice  or 
with  court  order  woidd  result  from  ap¬ 
plication  of  this  requirement.  TTiis  ap¬ 
proach  was  chosen  for  the  sake  of  con¬ 


sistency  with  the  eligibility  conditions 
impost  by  the  aforonentioned  statute 
and  because  use  of  a  specific  age  range 
efiminates  the  interpretive  problems  in- 
hexenk  in  other  standards  considered. 

One  aiUmativ  approach  considered 
be  the  Department  is  based  upon  a 
standard  o(  substantial  benefit,  under 
thia  standard,  a  person  who^  because  of 
handicap,  requirn  educational  stfViceB 
over  a  iwng***  period  cf  time  than  do  non- 
handicapped  pereona  in  order  to  acquire 
a  oompuahle  level  of  skiUs  would  be 
deemed  qualified  for  as  lone  as  the  per^ 
son  could  benefit  substantially  from  the 
sendees.  The  same  standard  was  con¬ 
sidered  with  respect  to  persona  who,  on 
the  basis  of  handicap,  have  been  ex¬ 
cluded  fmn  a  suitable  educatim  since 
the  date  of  the  passage  of  section  504. 
This  standard  could  be  consistent  with 
the  Department’s  goieral  interpretation 
of  nondiscrimination  on  the  basis  of 
handicap— that  sendees  must  be  deliv¬ 
ered  in  such  manner  as  is  necessary  to 
provide  handicapped  persons  equal  op¬ 
portunity  for  comparable  benefits.  The 
Secretary  is.  however,  concerned  that 
this  standard  would  impose  undue  ad¬ 
ministrative  and  financial  hardship  upon 
the  siffected  education  programs  and 
therefore  seeks  comment  on  the  feasibil¬ 
ity  and  desirability  of  each  alternative. 

Section  84.4  contains  general  prohibi¬ 
tions  against  discrimination  applicable 
to  all  recipients  of  assistance  from  this 
Depiuiment  and  to  the  programs  and 
activities  operated  by  sAch  recipients.  Of 
particular  note  in  paragraph  (b)(1)  of 
this  section  are  the  prohlbiticms  against 
providing  services  to  handicapped  per¬ 
sons  which  are  not  comparable  to  those 
provided  to  nonhandlca^ed  persons.  The 
term  “cwnparable”  is  intended  to  en- 
compeus  the  c(mcept  of  equivalent,  as 
opposed  to  identical,  services  and  to  em¬ 
phasize  the  fact  that  the  individual 
needs  of  handicapped  persons  must  be 
met  to  the  same  extent  that  the  corre¬ 
sponding  needs  of  nonhandiciqjped  per¬ 
sons  are  met  in  order  to  avoid  discrim¬ 
ination  on  the  basis  of  handicap.  This 
standard  parallels  that  estaUished  imder 
tlUe  VI  of  the  CivU  Rights  Act  of  1964 
with  respect  to  the  provision  of  educa¬ 
tional  services  to  students  whose  primary 
language  is  not  English.  See  Lau  v.  Nich¬ 
ols,  414  n.S.  563  (1974).  The  provlsicm  in 
paragraph  (b)(2)  oi  section  84.4  that 
restricts  the  meaning  of  the  word  “com¬ 
parable”  should  be  particulaiiy  noted. 
That  provision  states,  “[Alid,  benefits, 
and  services,  to  be  comparable,  are  not 
required  to  produce  the  identical  result 
or  level  of  achievement  for  handicapped 
and  nonhandicapped  persons,  but  must 
afford  handlcappM  persons  "equal  op¬ 
portunity  to  obtain  the  same  result  or 
to  reach  the  same  level  of  achievement, 
taking  into  account  the  nature  (ff  a  par¬ 
ticular  person’s  handicap.” 

Paragraph  (b)(2),  in  addition,  em¬ 
phasizes  that,  when  necessary  to  the  pro¬ 
vision  of  comparable  services,  a  reciid;mt 
is  obligated  to  provide  services  to  handi¬ 
capped  persons  in  a  manner  Afferent 
from  that  in  which  they  are  provided  to 
others.  For  example,  a  welfare  office 
which  uses  the  telei^cme  for  communi¬ 


cating  with  its  clients  must  provide  al¬ 
ternative  modes  of  communicating  with 
its  deaf  clients. 

Paragraph  84.4(b)  (1)  (ill)  is  adopted 
from  the  title  £E  regulaticm  and  prohibits 
a  reciident  from  aswiKting  anothor  en¬ 
tity  or  person  which  subjects  partichiants 
or  employees  in  the  recipient’s  program 
to  diserkninatkxi  on  the  bask  of  handi¬ 
cap.  TTiis  section  might  apply,  for  exam¬ 
ple.  to  financial  suwort  by  a  recipieiit; 
to  a  community  recreatkmal  group  or  to 
a  reeipient’s  .sanctioning  ot  a  professkm- 
al  or  a  social  orgaotettoa.  Among  the 
criteria  to  be  conaidered  hi  each  caae 
are  the  substantiality  of  the  rdatkmslfip 
between  the  reciptent  and  the  odier  en¬ 
tity  involved,  including  financial  support 
by  the  recipient,  and  whether  the  other 
entity’s  activities  relate  so  closely  to  the 
recitrient’s  program  or  activity  diat  thior 
faiiiy  should  be  considered  activities  of 
the  recipient  itself. 

’ITie  provisions  of  9  84.4(1^  (3)  and  (4) 
that  pitMbit  the  utilizatkm  of  criteria 
or  methods  of  administration  or  site 
selection  which  have  the  effect  of  dis¬ 
criminating  on  the  basis  of  handicap  or 
which  have  the  effect  of  defeating  or 
substantially  impairing  the  accomplish¬ 
ment  of  the  objectives  of  the  program 
with  respect  to  handicapped  persons  are 
patterned  after  the  title  VI  regulation. 
Paragrai^  (b)  (3)  also  prohibits  the  util¬ 
ization  of  criteria  or  methods  of  admin¬ 
istration  which  perpetuate  the  discri¬ 
mination  of  another  recipient  if  both 
recipients  are  subject  to  common  admin¬ 
istrative  control  or  are  agencies  of  the 
same  state;  this  provision  is  new. 

Section  84.4(b)  (3)  is  particularly  sig¬ 
nificant  with  respect  to  the  obligations 
of  State  Medicaid  agencies  and  the  in¬ 
termediary  agencies  and  vendors  through 
which  they  provide  health  services  under 
title  XIX  of  the  Social  Security  Act 
(Medicaid).  As  explained  in  the  discus¬ 
sion  of  the  definition  of  the  term  “recipi¬ 
ent”,  the  nondiscrimination  requiremmts 
of  the  regulation  will,  by  virtue  of  the 
obligations  imposed  upon  State  Medicaid 
agencies,  apply  to  intermediary  agencies 
and  to  vendors  despite  the  fact  that,  for 
purposes  of  the  relation,  they  are  not 
recipients.  It  is  throiigh  9  84.4(a)  (3) ’s 
pn^bition  of  discriminatory  methods  of 
administration  that  this  impositkm  of 
obligations  is  accomplished. 

There  is  one  major  exception  to  the 
rule  that  each  Medicaid  vendor  with  no 
other  Federal  connection  must  meet  the 
substantive,  nondiscrimination  require¬ 
ments  of  the  regulation.  That  exception 
is  the  requirement  of  Subpart  C  involv¬ 
ing  program  accessibility.  The  State 
agency’s  nondiscrimination  obligation 
under  Subpart  C  is  to  ensure  that  handl- 
ciq}ped  persons  are  not  denied  the  bene¬ 
fits  of  the  health  services  provided  under 
the  Medicaid  program  l^ause  of  the 
physical  inaccessibility  of  those  services. 
It  is,  however,  the  cumulative  effect  of 
the  agency’s  administration  of  Medi¬ 
caid  which  must  be  nondiscrlmlnatory. 
Thus,  it  is  not  required  that  the  services 
of  every  Medicaid  vendor  be  physically 
accessible. 

The  State  agency  must  ensure,  how¬ 
ever,  that  the  inaccessibility  of  a  partlc- 
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ular  vendor  does  not  result  in  the  ex- 
cluskm  of  handicapped  persons  from  the 
services  that  vendor  provides.  The  State 
agency  could  require  that  individual  ven¬ 
dors  either  fulfill  the  accessibility  obli¬ 
gation  themselves  (by  having  accessible 
buildings,  making  house  calls,  arranging 
to  provide  services  in  accessible  facilities 
at  certain  times,  and  the  like)  or  arrange 
to  refa-  tvandicaiHied  persons  to  other 
vendors  who  are  accessible. 

It  is  important  to  note  that  this  flexi¬ 
bility  with  respect  to  accessibility  does 
not  apply  to  other  nondiscrimination  re- 
quir^aits.  The  issue  of  accessibility  is 
further  discussed  in  the  porticm  of  the 
preamble  that  discusses  the  provisions 
of  the  subpart  of  the  regulation  which 
applies  specifically  to  health  and  social 
services  (Subpart  F) , 

Althou^  ^e  regxUation’s  substantive 
requirements  are  applicable  to  nonrecipi¬ 
ent  vendors  and  intermediate  agencies 
through  the  obligations  imposed  on  State 
agencies  by  paragraph  (b)  (3),  its  prtxie- 
dural  requirements,  such  as  self-evalua¬ 
tion  and  filing  of  assurances,  are  not. 
State  agencies,  which  are  themselves 
subject  to  these  requirements,  may  find 
that  requiring  these  procedures  of  Medi¬ 
caid  participants  will  assist  in  fulfilling 
their  own  nondiscrimination  obligations 
and  may,  of  course,  make  such  demands 
of  Vidors  if  they  wish.  The  D^jartment 
is  considering  including  imiform  require¬ 
ment  as  to  these  matters  in  its  cosoli- 
dated  civil  rights  procedural  regulation, 
discussed  above,  when  a  new  proposal  for 
that  r^mlation  is  published. 

Further,  on  the  question  of  State  Medi¬ 
caid  agoicy  responsibilities  imder  this 
paragraph,  it  should  be  stressed  that  al¬ 
though  the  primary  obligation  lies  with 
the  State  agoicy,  the  Department  has 
the  authority  to  review  the  ccmduct  of 
intermediary  agencies  and  vendors  with 
no  Federal  connection  other  than  Medi¬ 
caid  as  part  of  its  obligation  to  ensure 
that  the  State  agencies  are  in  compli¬ 
ance.  Therefore,  while  the  prime  target 
of  compliance  reviews  and  enforcement 
acti(m  will  be  the  State  agencies,  the  De¬ 
partment  may  examine  the  practices  of 
intermediary  agencies  and  vendors  as 
well. 

Finally,  it  should  be  noted  that  ven¬ 
dors  which  provide  health  services  under 
Medicaid  and  which,  in  addition,  re¬ 
ceive  Federal  financial  assistance  under 
Medicare  A,  Hill-Burton,  or  other  au¬ 
thorities  are  recipients  imder  this  regu¬ 
lation  and  must  comply  with  all  of  its 
provisions. 

Section  84.5,  except  for  paragraphs  (a) 
(2)  and  (3),  is  adopted  from  the  title 
VI  and  title  IX  regulaticxis.  Paragraph 
(a)(1)  requires  a  recipient  who  has  been 
found  to  have  discriminated  on  the  basis 
of  handicap  to  take  remedial  action  to 
overcmne  the  effects  of  that  discrimina¬ 
tion.  Paragrac^  (a)  (2)  extends  the  re¬ 
sponsibility  for  taking  remedial  action 
to  a  recipient  which  exercises  ccmtrol 
over  a  noncomplying  recipient;  para- 
graiA  (a)  (3)  also  makes  clear  that  han¬ 
dicapped  persons  who  are  not  in  the  pro¬ 
gram  at  the  time  that  rmtedial  action 
is  required  to  be  taken  may  also  be  the 
subject  of  such  remedial  action. 
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Section  84.5(b)  permits,  but  does  not 
require,  affirmative  action  to  overcome 
the  effect  of  conditions  which  have  re¬ 
sulted  in  limited  ptarticipation  by  handi¬ 
capped  persons.  It  should  be  noted  that 
this  paragraph  does  not  affect  the  re¬ 
quired  actions  delineated  elsewhere 
throughout  the  proposed  regulation. 

Section  84.6  requires,  as  do  both  the 
title  VI  and  IX  regulations,  a  recipient 
to  submit  to  the  Director  an  assurance 
that  each  of  its  programs  and  activities 
receiving  or  benefiting  from  Federal  fi¬ 
nancial  assistance  from  this  Department 
will  be  conducted  in  compliance  with  this 
regulation.  Because  such  an  assurance  is, 
in  effect,  a  contract  between  the  Depart¬ 
ment  and  the  recipient,  it  has  the  effect 
of  giving  aggrieved  persons  who  are 
beneficiaries  of  federally  assisted  pro¬ 
grams  or  activities  the  right  to  seek  ju¬ 
dicial  enforcement  of  the  regulation,  un¬ 
der  the  third  party  beneficiary  principle 
of  contract  law.  See  Lemon  v.  Bossier 
Parish.  240  F.  Supp.  790  (W.D.La.  1965) , 
aff’d  370  F.  2d  847  (5th  Cir.  1967),  cert, 
denied.  388  U.S.  911  (1967) . 

Paragraph  (b)  of  §  84.8  requires  recip¬ 
ients  to  adopt  and  publish  grievance  pro¬ 
cedures.  The  Department  solicits  com¬ 
ment  as  to  whether  the  final  regulation 
should  contain  a  procedure  for  the  waiv¬ 
er  of  this  requirement  with  respect  to  in¬ 
dividual  medical  practitioners  and  to 
other  small  service  providers. 

The  provisions  of  S  84.9,  which  set 
forth  requirements  concerning  dissemi¬ 
nation  of  policy,  are  in  general  self- 
explanatory.  The  Department’s  interpre¬ 
tation  of  paragraph  (b)  (2)  of  that  sec¬ 
tion,  which  prohibits  use  or  distribution 
of  publications  that  indicate  that  the  re¬ 
cipient  engages  in  discriminatory  prac¬ 
tices  in  violation  of  section  504,  may, 
however,  be  worth  noting.  That  para¬ 
graph  is  identical  to  the  corresponding 
provision  of  the  title  IX  regulation  and 
will  be  interpreted  similarly.  It  will  .not, 
for  example,  be  deemed  by  the  Depart¬ 
ment  to  preclude  the  use  in  a  college 
catalog  of  a  picture  of  a  campus  building 
with  stairs  but  no  ramp.  It  will  be  inter¬ 
preted  to  require  that  such  a  catalog  pro¬ 
vide  countervailing  evidence,  such  as  a 
picture  which  includes  a  ramp  or  stu¬ 
dents  in  wheelchairs,  that  handicapped 
students  attoid  the  institution  and  are 
not  treated  in  a  discriminatory  manner. 

Subpart  B.  Subpart  B  prescribes  re¬ 
quirements  for  nondiscrimination  in  the 
employment  practices  of  recipients  of 
Federal  financial  assistance  administered 
by  the  Department.  This  8UlH>art  gener¬ 
ally  follows  the  employment  provisions 
of  the  Department’s  regulation  imple¬ 
menting  title  IX  of  the  Education 
Amendments  of  1972,  which,  in  turn, 
generally  follow  the  Sex  Discrimination 
Guidelines  (29  CFR  Part  1604)  of  the 
Equal  Employment  Opportunity  Com¬ 
mission  (EECXJ),  implementing  title  vn 
of  the  Civil  Rights  Act  of  1964,  and  the 
regulation  of  the  Office  of  Federal  Con¬ 
tract  Compliance  Programs  (OrcCP), 
United  States  Department  of  Labor  (41 
CFR  Part  60),  implementing  Ebcecutive 
Order  11246.  It  is  also,  insofar  as  is  pos¬ 
sible,  consistent  with  the  provisions  of 
the  interim  regulation  issued  by  the  De- 
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partment  of  Labor  on  Jime  11,  1974  at 
39  PR  20566  and  of  the  proposed  regula¬ 
tion  issued  by  that  Department  on  Au¬ 
gust  29,  1975  at  40  FR  39887,  effectuating 
section  503  of  the  Rehabilitation  Act  of 
1973,  as  amended,  which  requires  certain 
Federal  contractors  to  take  affirmative 
action  in  the  employment  and  advance¬ 
ment  in  employment  of  qualified  handi¬ 
capped  p>ersons.  Almost  all  recipients 
who  are  subject  to  this  Part  84  are  also 
subject  to  title  VII  or  title  IX  and  many 
are  also  subject  to  the  Executive  Order 
and  to  section  503. 

Section  84.11  is  patterned  after  the  ti¬ 
tle  IX  regulation  and  sets  forth  general 
provisions  with  respect  to  discrimination 
in  the  area  of  employment.  Section  84.12 
provides  that  a  recipient  shall  make  rea¬ 
sonable  accommodation  to  the  known 
physical  or  mental  limitaticms  of  a  han¬ 
dicapped  applicant  or  employee  unless 
the  recipient  can  demonstrate  that  the 
accommodation  would  imix>se  an  undue 
hardship  on  the  operation  of  its  pro¬ 
gram.  Where  a  handicapped  person  is 
not  qualified  to  perform  a  particular  job 
or  where  reasonable  accommodation  will 
not  suffice  to  neutralize  the  effects  of  a 
person’s  handicap  or  will  cause  imdue 
hardship,  failure  to  employ  or  advance 
the  handicapped  person  will  not  be  con¬ 
sidered  discrimination  since  the  failure 
is  due  to  objective  and  necessary  criteria 
rather  than  to  the  fact  that  the  appli¬ 
cant  is  handicapped.  A  recipient  may  not 
deny  an  employment  (vportunlty  to  a 
person  on  the  groimd  that  reasonable  ac¬ 
commodation  will  be  necessary  to  enaUe 
that  person  to  perform  adequately  on  the 
job. 

Reasonable  accommodation  includes 
such  actions  as  job  restructuring  to  shift 
duties  and  activities  in  a  manner  which 
will  enable  the  handicapped  person  to 
perform  the  duties  essential  to  the  job 
without  having  to  perform  other  duties 
which  could  as  easily  be  done  by  some¬ 
one  else  without  undue  hardship  to  the 
employer.  Part-time  onployment  is  also 
included.  Reasonable  accommodation 
with  respect  to  emplosrment  also  includes 
actions  to  make  facilities  used  by  em¬ 
ployees  readily  accessible  to  and  usable 
by  handicapi^  persons.  Such  acttmi 
may  take  the  form  of  architectural  modi¬ 
fications  such  as  the  addition  of  eleva¬ 
tors,  or  it  may  take  the  form  of  locaticm 
or  relocation  of  particular  offices  or  jobs 
so  that  they  are  in  areas  of  the  employ¬ 
er’s  facilities  that  are  already  accessible 
to  and  usable  by  handicapped  persmis. 
If  such  modifications  or  relocations 
would  cause  undue  hardship,  they  need 
not  be  made. 

Paragraph  (c)  of  this  section  sets  forth 
the  factors  which  the  Director  will  c(m- 
sider  in  determining  whether  an  accom¬ 
modation  necessary  to  enable  an  aiH>li- 
cant  or  employee  to  perform  the  duties 
of  a  job  would  impose  an  undue  hard¬ 
ship.  Each  of  these  factors  (the  size  and 
tyi>e  of  the  recipient’s  program  and  the 
nature  and  cost  of  the  accommodation) 
will  be  given  weight  in  the  determina¬ 
tion  and  will  be  measured  in  relative 
terms.  Thus,  a  small  day  care  center 
might  not  be  required  to  expend  more 
than  a  nominal  sum,  such  as  that  nec¬ 
essary  to  equip  a  telephone  for  use  by 
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an  otherwise  qualified  deaf  applicant  for 
a  secretarial  positlcm,  but  a  large  school 
district  might  be  required  to  provide  a 
teacher’s  aide  to  a  blind  applicant  for  a 
teaching  Job.  Hie  Department  solicits 
comment  as  to  any  additional  or  alter¬ 
native  factors  which  should  be  con¬ 
sidered  in  the  determinati(m  of  the  ex¬ 
istence  of  vmdue  hardship. 

The  requirements  of  this  regulation 
ccmceming  reasonable  accommodation 
are  believed  by  the  Secretary  to  consti¬ 
tute  an  Interpretation  of  the  term 
“otherwise  qualified”  as  used  in  section 
504  Itself.  The  concept  of  reasonable  ac¬ 
commodation  represents  an  attonpt  to 
draw  the  line  between  persons  who.lbut 
for  their  inability  to  perform  certain  Job 
related  tasks  in  the  normal  manner  be¬ 
cause  of  their  handicap,  would  be  fully 
qualified  to  perform  the  job  In  question, 
and  persons  who,  despite  reasonable  ac¬ 
commodation,  are  unable  to  perform  a 
necessary  element  of  the  Job  in  ques¬ 
tion.  A  similar  obligation  is  imposed  upon 
Federal  contractors  In  the  proposed  and 
interim  regulations  implementing  section 
503  of  the  Rehabilitati(m  Act,  adminis¬ 
tered  by  the  Department  of  Labor,  as 
noted  above.  That  Department  reports 
that  It  has  experienced  no  dlfQculty  in 
administering  the  requirement  of  reason¬ 
able  accommodation  or  the  limitation  of 
undue  hardship.  The  Secretary  is  aware 
that  some  dlfllculties  may  be  inherent  in 
implementing  this  concept,  however,  and 
solicits  public  comment  on  the  section  as 
a  whole. 

Section  84.13(a) ,  which  Is  almost  iden¬ 
tical  to  the  parallel  section  of  the  title 
IX  regulation  and  to  the  EEOC  and 
OFCX7P  regiilations,  provides  that  no  test 
or  criterion  of  emplosunent  which  has  a 
disproportionate,  adverse  effect  on  the 
emplo3rment  of  handicapped  persons  or 
any  class  of  handicapped  persons  may  be 
used  unless  it  has  b^n  validated  as  a 
predictor  of  performance  In  the  position 
in  questi(m  and  alternative  tests  which 
do  not  have  such  a  disproportionate,  ad¬ 
verse  effect  are  unavailable.  This  stand¬ 
ard  Is  based  upon  the  one  established 
under  Utle  vn  of  the  Civil  Rights  Acts 
of  1964  in  OriggB  v.  Duke  Power  Com- 
vany,  401  U.S.  424  (1971). 

Section  84.13(b)  requires  that  a  recip¬ 
ient  take  Into  account  that  some  tests 
and  criteria  depend  upon  sensory,  man¬ 
ual,  or  speaking  skills  which  may  not 
themselves  be  necessary  to  the  Job  in 
question  but  which  may  make  the  handi¬ 
capped  person  unable  to  pass  the  test. 
The  recipient  must  select  and  administer 
tests  for  any  employment  opportunity  In 
such  manner  as  is  necessary  to  ensure 
that  the  test  will  measure  ability  to  per¬ 
form  on  the  Job  rather  than  the  handi¬ 
capped  person’s  ability  to  see,  hear, 
spe^,  or  perform  manual  tasks,  except, 
of  coiu*se,  where  such  skills  are  the  fac¬ 
tors  which  the  test  purports  to  measure. 
For  example,  a  person  with  a  speech  im¬ 
pediment  or  a  handicap  which  affects  the 
ability  to  write  may  be  perfectly  qualified 
for  Jobs  which  do  not  or  need  not,  with 
reasonable  accommodation,  require  those 
particular  skills.  Yet,  If  given  an  oral  or 
written  test,  respectively,  the  handi¬ 


capped  person  will  be  unable  to  perform 
in  a  satisfactory  manner.  The  test  re¬ 
sults  will  not,  therefore,  predict  Job  per¬ 
formance  but,  instead,  will  refiect  im¬ 
paired  speech  or  writing  skills. 

Section  84.14  pri^iblts  preemployment 
inquiry  of  an  applicant  as  to  whether 
Uie  applicant  is  handicapped  imless  (1) 
the  re^ts  are  not  used  in  connection 
with  discrimination;  (2)  the  inquiry  Is 
directed  to  determining  whether  the  per¬ 
son  has  a  handicap  which  would  present 
a  hazard  to  the  person  or  to  other  em¬ 
ployees  on  the  particular  Job  or  would 
require  accommodation;  (3)  the  inquiry 
is  accompanied  by  a  statement  assuring 
the  nondlscrimlnatory  use  of  Its  results; 
and  (4)  information  concerning  the 
medical  condition  or  history  of  the  ap¬ 
plicant  is  obtained  on  a  separate  form 
which  will  be  afforded  confidentiality  as 
medical  records.  This  provision  is  ex¬ 
pected  to  be  particularly  helpful  in 
eliminating  discrimination  against  per¬ 
sons  with  nonvisible  handicaps.  The  De¬ 
partment  is  aware  that  many  persons 
with  nonvisible  handicaps  advocate  pro¬ 
hibition  of  any  mandatory  preemploy¬ 
ment  inquiry  by  employers  concerning 
the  presence  of  a  handicap.  This  pro¬ 
hibition  has  not  been  incorporated  into 
the  proposed  regulation,  however,  be¬ 
cause  the  Department  does  not  consider 
it  to  be  within  the  mandate  of  the 
statute. 

Section  84.15  prohibits  employers  from 
adopting  or  applying  any  policy  or  prac¬ 
tice  which  results  in  discrimination  on 
the  basis  of  handicap  in  compensation 
for  similar  work  on  Jobs  whose  perform¬ 
ance  requires  similar  skill  and  responsi¬ 
bility.  l^ere,  as  a  result  of  reasonable 
accommodation  to  a  handicapped  per¬ 
son’s  limitations,  the  person’s  duties  are 
significantly  different  from  those  per¬ 
formed  by  others  in  the  same  Job  classi¬ 
fication,  different  compensation  may  be 
provided,  but  the  employer  must  be  aUe 
to  show  that  the  difference  in  compen¬ 
sation  is  directly  related  to  a  significant 
difference  in  duties  and  responsibilities. 

Subpart  C.  In  general.  Subpart  C  pro¬ 
hibits  the  exclusion  of  qualified  handi¬ 
capped  persons  from  programs  or  activi¬ 
ties  by  reason  of  the  inaccessibility  or  un- 
usablllty  of  a  recipient’s  facllltim.  Sec¬ 
tion  84.22  establishes  the  standard  for 
nondiscrimination  in  regard  to  existing 
facilities.  It  states  that  a  recipient’s  pro¬ 
gram  or  activity,  when  viewed  in  its  en¬ 
tirety,  must  be  readily  accessible  to  han¬ 
dicapped  persons.  Paragraph  (a)  makes 
clear  that  a  recipient  is  not  required  to 
make  each  of  its  existing  facilities  acces¬ 
sible  to  and  usable  by  handicapped  per¬ 
sons  if  accessibility  to  the  recipient’s  pro¬ 
gram  or  activity  can  be  achieved  by  other 
means,  such  as  by  reassignment  of  classes 
to  accessible  buUdlngs,  by  the  assignment 
of  aides  to  employees  or  beneficiaries,  or 
by  making  alterations  to  only  some  of 
the  recipient’s  existing  facilities.  ’Thus, 
for  example,  a  university  would  not  have 
to  make  all  of  its  classroom  buildings  ac¬ 
cessible  to  handicapped  students.  It 
would,  however,  have  to  undertake 
enough  alterations,  or,  if  some  buildings 
were  already  accessible,  reschedule 


enough  classes  so  that  it  could  offer  all 
required  courses  and  an  adequate  selec¬ 
tion  of  elective  courses  In  accesslUe 
buildings.  For  the  university  to  exclude 
a  handicapped  student  from  a  specifi¬ 
cally  requested  course  because  It  is  not 
offered  in  an  accessible  building  would 
constitute  discrimination  unless  an 
equivalent  course  were  made  available. 

Similar  alternative  methods  of  comply¬ 
ing  with  9  84.22  can  be  used  by  providers 
of  health  and  welfare  services.  Because 
there  are  many  smaU  providers  in  the 
health  and  welfare  service  areas,  how¬ 
ever,  some  approaches  which  they  might 
use  to  achieve  accessibility  are  of  less 
general  applicability  and  are  therefore 
discussed  further  in  the  portion  of  the 
preamble  concerned  with  these  providers. 

In  addition  to  establishing  a  fiexible 
standard  for  compliance,  this  subpart, 
through  i  84.22,  permits  recipients  which 
develop  and  implement  a  transition  plan 
to  take  up  to  three  years  to  reach  full 
compliance  with  its  provisions. 

Under  the  provisions  of  9  84.23,  a  recip¬ 
ient  is  required  to  conform  new  deslsm 
and  construction  to  the  American  Na¬ 
tional  Standards  Institute  (ANSI)  acces¬ 
sibility  standards,  as  such  standards  are 
periodically  and  officially  revised.  The 
Department  is  aware  that  the  ANSI 
standards  are  considered  insufficient  by 
many  handicapped  persons,  but  believes 
that  the  fact  that  many  states  and  Fed¬ 
eral  agencies  have  adopted  the  ANSI 
standards  necessitates  their  ad(H>tion  in 
this  regulation.  An  official  revision  of  the 
standards  is  taking  place  at  the  present 
time  and  is  expected  to  Incorporate  many 
of  the  recommendations  of  handicapped 
persons  who  are  dissatisfied  with  the 
present  standards. 

Paragraph  (b)  of  9  84.23  requires  cer¬ 
tain  alterations  to  conform  to  the  ANSI 
standards.  If  an  alteration  is  imdertaken 
to  anv  portion  of  a  building  whose  ac¬ 
cessibility  could  be  improved  by  the  man¬ 
ner  in  which  the  alteration  is  carried 
out,  then  the  alteration  must  be  made 
in  that  manner.  Thus,  as  minor  an  al¬ 
teration  as  the  installation  of  new  car¬ 
peting  is  subject  to  the  provisions  of  this 
section,  since  carpeting  is  available 
which  enhances  the  ease  of  moving  a 
wheelchair.  Similarly,  if  a  doorway  or 
wall  is  being  altered,  the  door  or  other 
wall  opening  must  be  made  wide  enough 
to  accommodate  wheelchairs.  On  the 
other  hand,  if  the  alteration  consists 
of  painting  walls  or  altering  ceUlngs, 
the  provisions  of  this  section  are  not  ap¬ 
plicable  because  neither  of  these  alter¬ 
ations  can  be  done  in  a  way  which  affects 
the  accessibility  of  that  portion  of  the 
building. 

Subpart  D.  Subpart  D  sets  forth  re¬ 
quirements  for  nondiscrimination  in  pre¬ 
school,  elementary,  secondary,  and  adult 
education  programs  and  activities,  in¬ 
cluding  secondary  vocational  education 
programs.  The  provisions  of  Subpart  D 
apply  to  private  education  programs  and 
activities  as  well  as  to  public  education 
programs  and  activities,  with  the  excep¬ 
tion  of  9  84.33,  and  to  State  as  well  as  to 
local  educational  agencies. 

Sections  84.33  through  84.36  generally 
conform  to  the  standards  established  for 
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the  education  of  handicapped  persons  in 
MiOs  V.  Board  of  Education  of  the  Dis¬ 
trict  of  Columbia.  348  P.  Supp.  866 
(DJ3.C.  1972),  Pennsylvania  Association 
for  Retarded  Children  v.  Commonwealth 
of  Pennsylvania.  334  P.  Supp.  1257  (E.D. 
1971),  343  P.  Supp.  279  (E.D.  Pa.  1972), 
and  Lebanks  v.  Spears,  60  P.R.D.  135 
(E.D.  La.  1973),  as  well  as  in  the  Educa¬ 
tion  of  the  Handicapped  Act,  20  U.S.C- 
601  et  seq. 

Sections  84.34,  84.35,  and  84.36  require, 
in  general,  that  handicapped  persons, 
regardless  of  the  nature  or  severity  of 
their  handicap,  be  provided,  in  the  most 
normal  setting  feasible,  as  suitable,  ade¬ 
quate,  and  free  an  education  as  is  pro¬ 
vided  to  nonhandicapped  persons.  The 
requirements  imposed  in  these  sections 
are  designed  to  ensure  that  no  handi¬ 
capped  child  is  excluded  from  school  on 
the  basis  of  handicap  and,  if  a  recipient 
demonstrates  that  placement  in  a  regular 
instructional  setting  is  not  in  the  best 
interests  of  a  handicapped  student,  that 
the  student  is  provided  with  adequate 
alternative  educational  services  suited  to 
the  student’s  needs  without  additional 
cost  to  the  student’s  parents  or  guardian. 
Por  example,  a  recipient  which  operates 
a  public  school  must  either  educate 
handicapped  children  in  its  regular  pro¬ 
gram  or  provide  such  children  with  an 
appropriate  alternative  education  at 
public  expense,  despite  any  resulting 
additional  financial  burden.  « 

The  recipient’s  duty  under  these  sec¬ 
tions  extends  to  each  qualified  handi¬ 
capped  person  who  resides  in  the  recipi¬ 
ent’s  jurisdiction.  The  phrase  “resides 
in’’  is  intended  to  encompass  the  con¬ 
cepts  both  of  legal  residence  and  actual 
presence  in  the  recipient’s  jurisdiction. 
Thus,  the  recipient  is  responsible  for  en¬ 
suring  that  the  requirements  of  the^ 
sections  are  met  with  respect  to  all  stu¬ 
dents  to  whom  it  provides  services,  in¬ 
cluding  those  referred  from  other  school 
districts,  as  well  as  those  students  whom 
it  refers  to  other  public  or  private  schools 
or  institutions  for  services.  The  primary 
responsibility,  however,  lies  with  the 
recipient  in  whose  jurisdiction  the  handi¬ 
capped  person  has  legal  residence. 

Srotlon  84.34  sets  forth  the  financial 
obligations  of  a  recipient  toward  those 
handicapped  persons  for  whom  it  has 
primary  responsibility.  If  the  recipient 
does  not  itself  provide  such  persons  with 
the  requisite  services,  it  must  assiune  the 
cost  of  any  alternative  placement.  If, 
however,  a  recipient  offers  adequate 
services  and  if  alternative  placement  is 
chosen  by  a  student’s  parent  or  guard¬ 
ian,  then  the  recipient  need  not  assiune 
the  cost  of  the  outside  services.  If  the 
parent  or  guardian  believes  that  his  or 
her  child  cannot  be  suitably  educated  in 
the  recipient’s  program,  he  or  she  may, 
of  course,  make  use  of  the  procedural 
process  incorporated  in  §  84.36(e). 

It  should  be  noted  that  this  section 
extends  the  recipient’s  obligation  beyond 
the  provision  of  tuition  payments:  If  a 
student  is  placed  in  a  program  which 
necessitates  his  or  her  being  away  from 
home,  the  payments  must  also  cover 
room  and  board,  transportation,  and 
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nonmedical  care.  Transportation  must 
also  be  provided,  through  services  or 
payments,  if  a  nonresidential  placement 
imposes  transportation  expenses  upon  a 
child’s  parents  or  guardian. 

Section  84.35  provides  that  handi¬ 
capped  children  shall  be  educated  in  the 
most  normal  setting  feasible  and  may  not 
be  removed  from  the  regular  educational 
environment  except  when  such  removal 
is  demonstrated  by  the  recipient  to  be  in 
the  best  interests  of  the  handicapped 
student.  Education  in  the  most  normal 
setting  feasible  is  the  education  of  handi¬ 
capped  persons,  including  those  in  public 
or  private  institutions  or  other  care  fa¬ 
cilities,  with  persons  who  are  not  handi¬ 
capped  to  the  maximum  extent  con¬ 
sistent  with  the  best  interests  of  the 
handicapped  person.  To  meet  the  re¬ 
quirement  of  this  section,  a  recipient 
must  show  that  the  needs  of  the  indi¬ 
vidual  handicapped  person  in  question 
would,  on  balance,  be  furthered  by  place¬ 
ment  outside  the  regular  educational 
environment. 

The  term  “most  normal  setting  feasi¬ 
ble’’  is  intended  to  encompass  the  same 
concept  as  the  more  ccmimonly  used 
“least  restrictive  alternative  setting."  It 
was  chosen  in  preference  to  the  latter 
term  because  placement  alternatives  can¬ 
not,  in  many  instances,  be  compared  on 
the  basis  of  relative  restrictiveness;  i.e.. 
while  institutional  education  is  indeed 
more  restrictive  than  noninstituticmal  in¬ 
struction,  placement  in  special  education 
classes  is  not  necessarily  more  restrictive 
than  instruction  in  regular  classes. 

Section  84.36  concerns  the  provision  of 
suitable  educational  services  to  handi¬ 
capped  persons  and  requires  that  such 
[>ersons’  individual  educational  needs  be 
meet  to  the  same  extent  as  are  those  of 
nonhandicapped  persons.  A  suitable  ed¬ 
ucation  could  consist  of  education  in  reg¬ 
ular  classes,  education  in  regular  classes 
with  the  use  of  supplimentary  services, 
education  in  special  instructional  set¬ 
tings,  separate  education  in  private  or 
public  residential  or  nonresidential  insti¬ 
tutions  or  at  hcrnie,  or  any  ccanbination 
thereof,  so  long  as  the  placement  is  con¬ 
sistent  with  the  requirements  of  9  84.35 
and  is  the  one  best  suited  to  the  individ¬ 
ual  educational  needs  of  the  handicapped 
person  in  question.  In  addition,  the  quali¬ 
ty  of  the  educational  services  provided 
to  handicapped  students  must  be  equal 
to  those  provided  to  nonhandicapped  stu¬ 
dents;  thus,  handicapped  students’ 
teachers  must  be  trained  in  the  instruc¬ 
tion  of  persons  with  the  handicap  in 
question  and  appropriate  materials  and 
equipment  must  be  available.  TTie  De¬ 
partment  is  aware  that  the  supply  of 
adequately  trained  teachers  may,  at  least 
at  the  outset  of  the  imposition  of  this 
requirement,  be  insufficient  to  meet  the 
demand  of  all  recipients.  ITiis  factor  will 
be  considered  in  determining  the  appro¬ 
priateness  of  the  remedy  for  noncompli¬ 
ance  with  this  section. 

Because  the  failure  to  provide  handi¬ 
capped  persons  with  a  suitable  educa¬ 
tion  is  so  frequently  the  result  of  mls- 
classiflcation  or  misplacement,  para¬ 
graph  (a)  of  9  85.36  makes  compliance 


with  its  provisions  contingent  upon  ad¬ 
herence  to  certain  procedures  designed  to 
ensure  appropriate  classification  and 
placement.  These  procedures  are  delin¬ 
eated  in  paragraphs  (b)  through  (e)  of 
9  84.36  and  are  concerned  with  testing 
and  other  evaluation  methods  and  with 
procedural  due  process  rights. 

Paragraph  (c)  of  9  84.36  establishes 
procedures  designed  to  oisure  that  chil¬ 
dren  are  not  misclassifled  or  unneces¬ 
sarily  labeled  as  being  handicapped  be¬ 
cause  of  inappropriate  selection,  admin¬ 
istration,  or  interpretation  of  evaluation 
materials.  This  problem  has  been  exten¬ 
sive^  document^  in  Issues  in  the  Classi¬ 
fication  of  Children,  a  report  by  the  Proj¬ 
ect  on  Classification  of  Exceptional  Chil¬ 
dren,  in  which  the  HEW  Interagency 
Task  Force  participated.  ’The  provisions 
of  this  paragraph  are  aimed  primarily 
at  abuses  in  the  placement  process  which 
result  from  misuse  of,  or  undue  or  mis¬ 
placed  reliance  on,  standardized  scho¬ 
lastic  aptitude  tests.  Subparagraph  one 
requires  recipients  to  provide  and  ad¬ 
minister  evaluation  materials  in  the 
primary  language  of  the  student.  Sub- 
paragraphs  two  through  four  are.  in  gen¬ 
eral,  intended  to  prevent  misinterpreta¬ 
tion  and  similar  misuse  of  test  scores. 
Subparagraph  five  requires  a  recipient  to 
administer  tests  to  a  student  with  im¬ 
paired  sensory,  manual,  or  speaking  skiUs 
in  whatever  manner  is  necessary  to  avoid 
distortion  of  the  test  results  by  the  im¬ 
pairment. 

Subparagraphs  six  through  eight  re¬ 
quire  a  recipient  to  draw  upon  a  variety 
of  sources  in  the  evaluation  process  so 
that  the  possibility  of  error  in  classifica¬ 
tion  is  minimized.  In  particular,  sub- 
paragraph  seven  requires  that  all  signifi¬ 
cant  factors  relating  to  the  learning 
process,  including  adaptive  behavior,  be 
considered.  (Adaptive  behavior  is  the  ef¬ 
fectiveness  with  which  the  individual 
meets  the  standards  of  personal  inde¬ 
pendence  and  social  responsibility  ex¬ 
pected  of  her  or  his  age  and  cultural 
group.)  In  addition,  subparagraph  eiedit 
requires  that  a  student  not  be  placed  out¬ 
side  the  regular  instructional  setting  if 
the  information  derived  either  from  test¬ 
ing  or  from  other  sources  results  in  a 
showing  that  the  student  does  not  need 
to  be  so  placed. 

Paragraph  (e)  of  9  84.36  incorporates 
from  the  Education  of  the  Handicapped 
Act,  20  U.S.C.  1415,  as  amended  by  Pub. 
L.  94-142,  certain  due  process  procedures 
which  a  recipient  must  afford  to  parents 
or  guardians  before  taking  any  action  re¬ 
garding  the  educational  placement,  de-» 
nial  of  placement,  or  transfer  of  place¬ 
ment  of  a  person  who,  because  of  handi¬ 
cap,  needs  or  is  believed  to  need  special 
instruction  or  related  services.  'The  safe¬ 
guards  thereby  incorporated  include  the 
rights  to  prior  notice,  to  examine  rele¬ 
vant  recoil  and  to  obtain  an  independ¬ 
ent  evaluation  of  the  person,  to  present 
complaints,  and  to  obtain  an  impartial 
due  process  hearing.  A  recipient  must 
also  establish  procedures  for  the  protec¬ 
tion  of  handicapped  students  who  are 
wards  of  the  state  or  whose  "parents  or 
guardian  are  unknown  or  unavailable. 
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Section  84.37  requires  a  recipient  to 
provide  nonacademic  and  extracurricu¬ 
lar  services  and  activities  in  such  man¬ 
ner  as  is  necessary  to  afford  handicapped 
students  an  equal  opportunity  for  com¬ 
parable  participation  in  such  services  and 
activities.  Because  these  services  and  ac¬ 
tivities  are  part  of  a  recipittit’s  educa¬ 
tion  program,  they  must,  in  accordance 
with  the  provisions  of  i  84.35,  be  pro¬ 
vided  in  the  most  normal  setting  feasible. 
Paragraph  (c)  (2)  does  permit  separa¬ 
tion  or  differentiation  with  respect  to  the 
provision  of  phirsical  education  and  ath¬ 
letics  activities,  but  any  siich  action  must 
be  necessitated  by  considerations  of 
health  and  safety  or  by  the  interests  of 
the  students.  It  is  expected  that  little 
separation  or  differentiation  will  be  nec¬ 
essary  since  most  handicapped  students 
are  able  to  participate  in  one  or  more 
regular  ph3rsical  education  and  athletics 
activities.  For  example,  a  studoit  in  a 
whedchair  can  participate  in  regular 
archery  courses,  as  can  a  deaf  student  in 
wrestling. 

Similar  participation  by  handicapped 
students  in  the  other  services  and  activi¬ 
ties  enumerated  In  9  84.39  will,  in  most 
cases,  be  feasible.  Where,  however,  a 
student’s  handicap  Is  such  that  partici¬ 
pation  in  regularly  offered  activities  and 
services  is  not  possible,  the  recipient  must 
provide  cmnparable  activities  and  serv¬ 
ices  in  which  the  student  can  participate. 
For  tiiat  reason,  a  recipient  is  allowed 
one  year  from  the  effective  date  of  the 
final  regtilation  to  comply  with  the  re¬ 
quirements  of  the  section.  Comment  is 
solicited  as  to  the  sulvlsablllty  of  includ¬ 
ing  this  one  year  period  in  the  final  reg¬ 
ulation. 

Comment  is  also  solicited  on  the  ques¬ 
tion  of  whether  to  include  in  the  final 
relation  a  m-ovlsion  allowing  recipients 
until  September  1.  1978  to  reach  full 
compliance  with  the  requirements  con¬ 
cerning  free  and  suitable  education  for 
all  handicapped  children.  Such  a  provi¬ 
sion  has  been  considered  for  the  sake 
of  consistency  with  the  Education  of  All 
Handicapped  Children  Act,  Pub.  L.  94- 
142,  but  has  been  rejected  because  of 
the  difference  in  statutory  authority 
(section  504  itself  contains  no  authority 
for  delaying  enforcement,  whereas  Pub. 
L.  94-142  does)  and  because  of  the  fim- 
damental  nature  of  the  rights  involved. 

Subpart  E.  Subpart  E  generally  follows 
the  Department’s  title  DC  regulation  and 
prescribes  requirements  for  nondiscrim¬ 
ination  in  recruitment  and  admission  of 
students  to  postsecondary  education  pro¬ 
grams  and  activities,  including  voca¬ 
tional  education  programs  and  activities, 
as  well  as  for  the  nondlscriminatory 
treatment  of  students  in  such  programs 
and  activities.  In  addition  to  a  general 
prohibition  of  discrimination  on  the  basis 
of  handicap  in  9  84.42(a) ,  the  regulation 
delineates,  in  9  84.42(b),  specific  pro¬ 
hibitions  relating  to  the  establishment 
or  use  of  quotas,  the  use  of  tests  or  selec¬ 
tion  criteria,  and  preadmission  inquiry. 

’The  standard  established  in  9  84.42 
(b)  (2)  for  admissions  tests  and  other 
similar  criteria  parallels  that  used  in  the 
emplosrment  provisions  of  the  regula¬ 


tions.  This  provisloQ  prescribes  over¬ 
all  success  In  the  education  program 
in  question  as  the  relevant  criterion 
against  which  to  validate  any  ques- 
tUmable  sdection  device.  Success  In 
this  ccmtext  Is  to  be  measured  In 
terms  of  students’  entire  scholastic 
record  in  the  program  In  question  and 
not  just  agidnst  first  year  grades.  ’The 
decision  to  require  that  a  test  be  vali¬ 
dated  as  a  predictor  of  success  through¬ 
out  the  entire  period  of  study  in  the 
program,  rather  than  as  a  predictor 
of  success  in  the  first  year  of  study,  was 
based  upon  the  fact  that  many  handi¬ 
capped  persons,  as  a  result  of  the  dis¬ 
criminatory  practices  of  recipients  which 
operate  elementary  and  secondary  edu¬ 
cation  programs,  are  not  as  thoroughly 
prepar^  for  college  as  are  non-handi¬ 
capped  persons  and  therefore  may  take 
longer  to  demonstrate  their  capabilities 
in  regard  to  college  work.  Because  admis¬ 
sions  tests  sire  commonly  validated 
against  first  year  grades,  this  require¬ 
ment  may  be  difficult  for  educational 
institutions  to  comply  with,  and  the 
Department  therefore  seeks  comment  on 
this  provision. 

Section  84.42(b)  also  requires  a  recip¬ 
ient  to  assure  itself  that  admissions  tests 
su'e  selected  and  administered  to  appli¬ 
cants  with  impaired  sensory,  manual  or 
speaking  skills  in  such  manner  as  is  nec¬ 
essary  to  avoid  unfair  distortion  of  test 
resxilts.  Methods  have  been  develc^ied 
for  testing  the  abilities  and  achievement 
of  persons  who  lack  the  ability  to  take 
written  tests  or  even  to  make  the  marks 
required  for  mechanically  scored  objec¬ 
tive  tests;  in  addition,  methods  for  test¬ 
ing  persons  with  visual  or  hearing  im¬ 
pairments  are  available.  A  recipient,  un¬ 
der  this  paragraph,  must  assure  itself 
that  such  methods  are  used  with  respect 
to  the  selection  and  administration  of 
any  admissions  tests  of  which  It  makes 
use. 

Section  84.43  is  the  same  as  the  cor¬ 
responding  section  in  the  title  IX  regula¬ 
tion  and  contains  general  provisions  pro¬ 
hibiting  the  discriminatory  treatment  of 
qualified  handicapped  students.  Para¬ 
graph  (b)  of  this  section  requires  a  re¬ 
cipient  to  develop  and  implement  a  pro¬ 
cedure  to  ensure  that  the  operator  or 
sponsor  of  an  education  program  or  ac¬ 
tivity  not  operated  wholly  by  the  recipi¬ 
ent,  but  in  which  the  recipient  requires 
the  participation  of  its  students  or  em¬ 
ployees,  takes  no  action  which  the  regu¬ 
lation  would  prohibit  the  recipient  from 
taking.  ’This  requirement  would  apply, 
for  example,  to  a  college’s  responsi¬ 
bility  to  ensure  that  discrimination  on 
the  basis  of  handicap  does  not  occur  in 
connection  with  the  teaching  assign¬ 
ments  of  student  teachers  in  schools  not 
operated  by  the  college.  If  the  recipient 
finds  that  such  discrimination  is  taking 
place  and  is  unable  to  secure  its  prom^ 
correction,  it  is  reqiiired  to  terminate  its 
connection  with  the  operating  or  spon¬ 
soring  entity. 

Paragraph  (c)  of  this  section  prohibits 
a  recipient  from  excluding  qualified 
handicapped  students  from  any  course, 
coiu^  of  study,  or  other  part  of  its 


education  program  or  stcUvity.  Ihis 
paragraph  is  designed  to  eliminate  the 
practice  of  excluding  qusJlfied  handl- 
caped  persons  from  specific  courses  and 
from  areas  of  concentratimi  because  of 
factors  such  as  ambulatory  difficulties 
of  the  student  or  the  assumption  that  no 
jobs  would  be  available  in  the  area  in 
question  for  a  person  with  that  handicap. 

Section  84.44  requires  the  recipient  to 
make  certain  adjustments  to  academic 
practices  which  discriminate  or  have  the 
effect  of  discriminating  on  the  basis  of 
handicap.  Paragraph  (a)  prohibits  the 
imposition  upon  handicapped  students 
of  academic  requirements  which  have 
such  discriminatory  effect.  For  example, 
the  failure  to  permit  an  otherwise  quali¬ 
fied  handicapped  student  who  is  deaf  to 
substitute  an  art  appreciation  course  for 
a  music  appreciation  course  would  be 
considered  a  discriminatory  practice  \m- 
less  such  an  action  could  be  demon¬ 
strated  by  the  recipient  to  violate  inter¬ 
ests  which  are  essential  to  the  recipient’s 
prc,{ram. 

Paragraph  (d)  provides  that  a  recipi¬ 
ent  must  take  steps  to  ensure  that  no 
handicapped  student  is  subjected  to  dis¬ 
crimination  under  the  recipient’s  post¬ 
secondary  education  program  or  activity 
because  of  the  absence  of  necessary  aux¬ 
iliary  educational  aids  for  studente  with 
impaired  sensory,  manual,  or  speaking 
skills.  Such  aids  might  include  braille 
texts,  readers,  equipment  adopted  for  use 
by  students  with  manual  impairments, 
equipment  for  making  orally  delivered 
materials  available  to  students  with 
hearing  impairments,  and  other  similar 
devices  and  services.  The  intent  of  this 
section  is  that  aids  such  as  those  de¬ 
scribed  be  made  available  in  libraries  or 
other  source  centers  operated  by  the 
recipient  rather  than  tMt  every  class¬ 
room  or  laboratory  be  fully  equipped 
with  aids.  Moreover,  a  recipient  would 
not  be  required  to  furnish  individually 
prescribed  aids  and  devices  for  general 
use,  such  as  wheelchairs,  hearing  aids, 
eyeglasses,  and  orthopedic  devices.  It 
shoiild  be  noted  that  in  most  cases  this 
provision  will  not  impose  any  additional 
burden  on  a  recipient  because  auxiliary 
aids  are  usually  provided  to  handicapped 
students  by  vocational  rehabilitation 
agencies. 

Paragraph  (a)  of  9  84.47  prohibits  dis¬ 
crimination  against  qualified  handi¬ 
capped  persons  in  the  provision  of  finan¬ 
cial  assistance  to  students.  It  provides 
that  recipients  may  not  provide  less 
assistance  to  or  limit  the  eligibility  of 
qualified  handicapped  persons  for  such 
assistance,  whether  the  assistance  is 
provided  directly  by  the  recipient  or  by 
another  entity  through  the  recipient’s 
sponsorship.  If.  however,  the  recipient 
administers  wills,  trusts,  or  similar  legal 
instruments  that  require  awards  to  be 
made  in  a  discriminatory  manner,  such 
awards  are  permissible  only  if  the  over¬ 
all  effect  of  the  recipient’s  provision  of 
financial  assistance  is  not  discriminatory 
on  the  basis  of  handicap. 

'The  awarding  of  athletic  scholarships 
is  not  prohibited  by  these  provisions. 
Moreover,  it  will  not  be  considered  dis¬ 
criminatory  to  deny,  on  the  basis  of 
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handicap,  an  athletic  scholarship  to  a 
handicapped  person  if  the  handicap 
renders  the  person  unqualified  for  the 
award.  For  example,  a  student  who  has 
cerebral  palsy  and  is  in  a  wheelchair 
could  be  denied  a  varsity  football  schol¬ 
arship  on  the  basis  of  handicap,  but  a 
deaf  person  could  not,  solely  on  the  basis 
of  handicap,  be  denied  a  scholarship  for 
the  school’s  diving  team.  The  deaf  person 
could,  however,  be  denied  the  scholarship 
on  the  basis  of  comparative  diving 
ability. 

Paragraph  (a)  of  $  84.48  establishes 
the  same  standards  concerning  nondis¬ 
crimination  in  the  provision  of  physical 
education  courses  and  athletic  programs 
as  does  §  84.37(c)  of  Subpart  D,  dis¬ 
cussed  above,  and  will  be  interpreted  in 
a  similar  fashion. 

Subpart  F.  Subpart  P  applies  to  health, 
welfare,  and  social  service  programs  and 
to  recipients  which  operate  such  pro¬ 
grams.  The  Departmental  regulation  im¬ 
plementing  title  VI  of  the  Civil  Rights 
Act  of  1964,  which  applies  to  the  same 
recipients  as  does  section  504,  does  not 
contain  special  provisions  in  this  area. 
However,  the  Secretary  believes  that  the 
particular  characteristics  inherent  in 
discrimination  on  the  basis  of  handicap 
warrant  their  inclusion  here. 

Under  SS  84.52  and  84.53,  recipients 
operating  health,  welfare,  and  social 
service  programs  are  expressly  prohib¬ 
ited  from  denying  these  services  to  quali¬ 
fied  handicapped  persons.  As  noted  in 
the  above  discussions  concerning  the 
provisions  of  Subparts  A  and  C,  provid¬ 
ers  of  services  whose  sole  Federal  con¬ 
nection  is  through  the  Medicaid  program 
will  not  be  treated  as  recipients  under 
this  regulation  but  their  nondiscrimina¬ 
tion  will  be  ensured,  pursuant  to  §  84.4 
(b)  (3),  by  the  State  Medicmd  agencies. 
Other  health  providers  receiving  Federal 
assistance  through  provisions  such  as 
Medicare  and  Hill-Biuion,  however,  will 
continue  to  be  treated  as  recipients. 

The  Secretary  realizes  that  it  may  be 
impossible  for  every  private  practitioner 
under  Medicaid  to  make  his  or  her  serv¬ 
ices  totally  accessible  to  handicapped  pa¬ 
tients,  just  as  it  may  be  for  some  school 
districts  to  make  every  classroom  or  ev¬ 
ery  building  accessible.  Thus,  for  exam¬ 
ple,  as  provided  in  Subpart  C,  for  the 
State  agency  to  be  in  compliance,  a  sin¬ 
gle  doctor  whose  only  Federal  connection 
is  under  Medicaid  might  simply  be  re¬ 
quired  to  make  house  calls  or  make  ar¬ 
rangements  for  referrals,  rather  than  to 
make  architectural  modifications  to  en¬ 
sure  his  or  her  accessibility.  The  basic 
intention  of  the  statute  and  the  regula¬ 
tion,  however,  remains  that  no  handi¬ 
capped  person  should  be  denied  the  ben¬ 
efits  of  federally  assisted  programs,  in¬ 
cluding  health  services  reimbursed  imder 
Medicaid.  Therefore,  the  State  Medicaid 
agency  must  ensure  that  these  services, 
when  viewed  in  their  entirety,  are  readily 
accessible. 

In  terms  of  “program”  size  and  ad¬ 
ministrative  structure,  there  is  no  equiv¬ 
alent  to  the  local  school  district  in  the 
health  services  delivery  system.  The 
Medicaid  program  is  administered 


through  geographic  areas  much  larger 
than  the  customary  school  district  pro¬ 
gram  area,  and  the  phrase  “readily  ac¬ 
cessible”  implies  clear  limits  on  the  dis¬ 
tance  a  handicapped  person  should  be 
required  to  travel  in  order  to  find  a  phys¬ 
ically  accessible  service.  In  terms  of  dis¬ 
tance  traveled,  the  concept  of  “catch¬ 
ment  area,”  as  used  in  the  National 
Health  Planning  and  Resources  Act  of 
1974,  Pub.  L.  93-641,  may  be  the  most 
reasonable  approach  to  a  “program” 
area  within  which  comparable  services 
could  be  made  readily  accessible  to 
handicapped  persons.  If  so,  one  method 
of  compliance  for  local  physicians  and 
the  State  Medicaid  program  administra¬ 
tors  would  be  to  ensure  that  handicapped 
persons  have  ready  access,  within  the 
health  service  area,  to  a  range  of  Medi¬ 
caid  reimbursed  services  (xxnparable  to 
that  available  for  the  nonhandicapped. 

For  example,  if  there  were  three  neu¬ 
rologists  accepting  Medicaid  patients 
within  the  health  service  area,  the  State 
Medicaid  agency  must  ensure  that  at 
least  one  of  them  is  readily  accessible  to 
handicapped  patients.  Therefore,  the  re¬ 
sponsibility  for  any  Medicaid  provider 
whose  ofBce  is  not  accessible  would  be 
to  refer  handicapped  patients  to  an  ac¬ 
cessible  physician  offering  comparable 
services  within  the  area.  Alternatively, 
the  provider  could  arrange  to  make  his 
or  her  services  accessible  to  handicapped 
patients  by  scheduling  a  few  hours  each 
week  in  an  accessible  setting,  such  as  a 
.local  clinic  or  hospital,  or  by  calling  at 
the  home  of  such  patients.  Although 
these  alternative  methods  of  meeting  the 
nondiscrimination  obligation  are  recog¬ 
nized,  the  responsibility  for  nondiscrim¬ 
ination  rests  first  with  the  State  Medic¬ 
aid  agency  but  also  with  each  individ¬ 
ual  practitioner  who  accepts  Medicaid  re¬ 
imbursement. 

The  Secretary  seeks  comments  espe¬ 
cially  upon  the  enforcement  approach 
proposed  above  with  respect  to  provid¬ 
ers  which  receive  Federal  assistance 
solely  under  Medicaid.  Additionally,  it 
has  been  proposed  that  the  Health  Serv¬ 
ice  Agency  which  receives  Federal  funds 
for  comprehensive  health  planning  for 
each  health  service  area  be  required  to 
include  in  its  annual  plan  a  description 
of  the  specific  arrangements  which  en¬ 
sure  compliance  with  this  regulation 
within  its  health  service  area. 

Under  §  84.54,  a  recipient  which  op¬ 
erates  or  supervises  a  residential  or  day 
care  program  or  activity  for  persons  who 
are  institutionalized  because  of  handicap 
must  ensure  that  any  such  persons  who 
are  qualified  for  educational  services  are 
provided  with  a  suitable  education  in  ac¬ 
cordance  with  the  requirements  of  Sub¬ 
part  D.  The  proposed  regulation  does  not, 
however,  contain  any  provisions  concern¬ 
ing  adequate  and  appropriate  psychi¬ 
atric  care  or  safe  and  humane  living  con¬ 
ditions  for  persons  institutionalized  be¬ 
cause  of  handicap.  The  Secretary  is  of 
the  opinion  that  to  promulgate  rules  on 
this  subject  would  exceed  his  authority 
under  the  nondiscrimination  provisions 
of  section  504. 


It  is  hereby  certified  that  the  economic 
and  infiationary  impacts  of  this  pro¬ 
posed  regulation  have  been  carefully 
evaluated  in  accordance  with  OMB  Cir¬ 
cular  A-107. 


PART  84 — NONDISCRIMINATION  ON  THE 
BASIS  OF  HANDICAP  IN  FEDERALLY  AS¬ 
SISTED  PROGRAMS 
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requirements  and  effect  of  employ¬ 
ment  opportunities. 

Subpart  B — Emp:oyment  Practices 

84.11  Discrimination  prohibited. 

84.12  Reasonable  accommodation. 
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84.15  Compensation. 

84.16  Fringe  benefits. 
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84.24-84.30  [Reserved] 

Subpart  D — Preschool,  Elementary  and 
Secondary  Education 

84.31  Application  of  this  subpart. 

84.32  Preschool  and  adult  education  pro¬ 

grams. 

84.33  Location  and  notification. 

84.34  Free  education. 

84.35  Most  normal  setting  feasible. 

84.36  Suitable  education. 

84.37  Nonacademic  services. 

84.38  Comparable  services. 

84.30-84.40  [Reserved] 

Subpart  E — Higher  Education 

84.41  Application  of  this  subpart. 

84.42  Admissions  and  recruitment. 

84.43  Treatment  of  students;  general. 

84.44  Academic  adjustments. 

84.85  Housing. 

84.46  Health  and  insurance. 

84.47  Financial  and  employment  assistance 

to  students. 

84.48  Other  prohibited  discrimination. 
84.49-84.50  [Reserved] 

Subpart  F — Health,  Welfare,  and  Social  Services 

84.51  Application  of  this  subpart. 

84.52  Health  services. 

84.53  Welfare  and  other  social  services. 

84.54  Education  of  Institutionalized  per¬ 

sons. 

84.55-84.60  [Reserved] 

Authoritt  :  Sec.  504,  Rehabilitation  Act  of 
1973,  Pub.  L.  93-112,  JB7  Stat.  394  (29  U.8.C. 
794);  sec.  111(a),  Rehabilitation  Act  Amend¬ 
ments  of  1974,  Pub.  L.  93-516,  88  Stat.  1619 
(29  U.S.C.  706) . 

Subpart  A — General  Provisions 
§  84.1  Purpose. 

The  purpose  of  this  part  Is  to  effec¬ 
tuate  section  504  of  the  Rehabilitation 
Act  of  1973,  which  is  designed  to  elim¬ 
inate  discrimination  on  the  basis  of 
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handici^  in  any  program  or  activity  re¬ 
ceiving  Federal  financial  assistance. 

§  84.2  Application. 

This  part  applies  to  each  recipient  of 
Federal  financial  assistance  frcrni  the  De¬ 
partment  of  Health,  Education,  and 
Welfare  and  to  each  program  or  activity 
assistcmce. 

§  84.3  Definitions. 

As  used  in  this  part,  the  term: 

(a)  “The  Act”  means  the  Rehabilita¬ 
tion  Act  of  1973,  Pub.  L.  93-112,  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974,  Pub.  L.  93-516. 

(b)  “Section  504”  means  section  504 
of  the  Act. 

(c)  “Department”  means  the  Depart¬ 
ment  of  Health.  Education,  and  Welfare. 

(d)  “Secretary”  means  the  Secretary 
of  the  Department  of  Health,  Education, 
and  Welfare. 

(e)  “Director”  means  the  Director  of 
the  Ofiflce  for  Civil  Rights  of  the  Depart¬ 
ment. 

(f)  “Recipient”  means  any  State  or 
political  subdivision  thereof,  any  instru¬ 
mentality  of  a  State  or  political  subdl- 
-vision  thereof,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  is  extended 
directly  or  through  another  recipient, 
including  any  successor,  assignee,  or 
transferee  of  a  recipient,  but  excluding 
the  ultimate  beneficiary  of  the  assist¬ 
ance.  For  the  purpose  of  this  part,  the 
term  does  not  include  providers  of  health 
services  whose  sole  source  of  Federal  fi- 
nanclal  assistance  is  that  provided  under 
title  XEX  of  the  Social  S^urity  Act.  42 
U.S.C.  1901  et  seq.,  (Medicaid)  and 
agencies  used  by  the  State  to  make  pay¬ 
ments  to  such  providers  under  that  title. 

(g)  “Applicant  for  assistance”  means 
one  who  submits  an  application,  request, 
or  plan  required  to  be  approved  by  a  De¬ 
partment  official  or  by  a  recipient  as  a 
condition  to  becoming  a  recipient. 

(h)  “Federal  financial  assistance” 
means  any  grant,  loan,  contract,  or  any 
other  arrangement,  except  contracts  of 
Insurance  or  guaranty,  by  which  the  De¬ 
partment  provides  or  otherwise  makes 
available  assistance  in  the  form  of: 

(1)  Funds; 

(2)  Services  of  Federal  personnel;  or 

(3)  Property  (both  real  and  personal) 
or  any  interest  therein  or  use  thereof, 
including: 

(I)  Transfers  or  leases  of  such  prop¬ 
erty  for  less  than  fair  market  value  or  for 
reduced  consideration;  and 

(II)  Proceeds  from  a  subsequent  trans¬ 
fer  or  lease  of  such  property  if  the  Fed¬ 
eral  share  of  Its  fair  market  value  is  not 
returned  to  the  Federal  government. 

(I)  “Facility”  means  all  or  any  por¬ 
tion  of  buildings,  structures,  equipment, 
roads,  walks,  parking  lots,  or  other  real 
or  personal  property  or  interests  therein. 

(J)  “Handicapped  person.”  (1)  “Handi¬ 
capped  person”  means  any  person  who 

(1)  has  a  physical  or  mental  impair¬ 
ment  which  substantially  limits  one  or 
more  major  life  activities,  (11)  has  a 
record  of  such  an  impairment,  or  (111)  Is 


regarded  as  having  such  an  Impairment. 

(2)  As  used  In  paragraph  (J)(l)  of 
this  section,  the  term: 

(1)  “Physical  or  mental  Impairment” 
means  (A)  any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more 
of  the  following  body  systems:  neuro¬ 
logical;  musculoskeletal;  special  sense 
organs;  respiratory,  induing  speech 
organs;  cardiovascular;  reproductive; 
digestive;  genito-urinary;  hemic  and 
lymphatic;  skin;  and  endocrine;  (B) 
any  mental  or  psychological  disorder, 
such  as  mental  retardation,  organic  brain 
syndrome,  emotional  or  mental  Illness, 
and  specific  learning  disabilities;  and 
(C)  any  medically  recognizable  di^rder 
or  condition  that  has  not  been  definitely 
characterized  as  physical,  rather  than 
mental,  or  as  mental,  rather  than  phys¬ 
ical.  or  that  is  characterized  as  both 
physical  and  mental. 

(ii)  “Major  life  activities”  means 
functions  such  as  caring  for  one’s  self, 
performing  manual  tasks,  walking, 
communicating,  seeing,  breathing,  learn¬ 
ing.  and  working. 

(iii)  “Record”  means  any  documenta¬ 
tion  of  a  history  of  a  mental  or  physlcsd 
impairment  which  substantially  limits 
one  or  more  major  life  activities,  whether 
or  not  that  documentation  is  accurate  or 
appropriate. 

(3)  As  used  in  paragraph  (j)(l)  of 
this  section,  the  phrase  “is  regarded  as 
having  an  Impairment”  means  (i)  has  a 
physical  or  mental  impairment  which 
does  not  substantially  limit  major  life 
activities  but  which  is  treated  by  a  re¬ 
cipient  (or  other  person  or  entity  acting 
for  or  in  cooperation  with  the  recipient) 
as  constituting  such  a  limitation,  (11) 
has  a  physical  or  mental  impairment 
which  substantially  limits  major  life  ac¬ 
tivities  only  as  a  result  of  the  attitudes 
of  others  toward  such  impairment,  or 
(ill)  has  none  of  the  impairments  de¬ 
fined  In  paragraph  (j)  (2)  (1)  of  this  sec¬ 
tion  but  is  treated  by  a  recipient  (or 
other  person  or  entity  acting  for  or  in 
cooperation  with  the  recipient)  as  hav¬ 
ing  such  an  impairment. 

(k)  “Qualified  handicapped  person” 
means: 

(l)  With  respect  to  employment,  a 
handicapped  person  who  can  perform 
the  essential  functions  of  the  job  in 
question; 

(2)  With  respect  to  postsecondary  and 
vocational  education  services,  a  handi¬ 
capped  person  who  meets  the  academic 
or  technical  standards  requisite  to  ad¬ 
mission  or  participation  in  the  recipi¬ 
ent’s  education  program  or  activity; 

(3)  With  respect  to  preschool,  elemen¬ 
tary,  secondary,  or  adult  educational 
services,  a  handicapped  person  (i)  of  any 
age  during  which  nonhandicapped  per¬ 
sons  are  eligible  for  such  services  and 
(il)  to  whom  a  State  is  required  to  pro¬ 
vide  a  free  appropriate  public  education 
under  section  612  of  the  Education  of 
the  Handicapped  Act,  20  U.S.C.  1412,  as 
amended  by  section  5(a)  of  Pub.  L.  94- 
142;  and 

(4)  With  respect  to  other  services,  a 
handicapped  person  who  meets  the 


eligibility  requirements  for  the  receipt  of 
such  services. 

(l)  “Handicap”  means  any  condition 
or  characteristic  which  renders  a  person 
a  handicapped  person  as  defined  in  para¬ 
graph  (.1)  of  this  section. 

(m)  “Student”  means  a  person  who 
has  gained  admission  to  an  education 
program  or  activity. 

§  84.4  Discrimination  prohibited. 

(a)  Oeneral.  No  qualified  handicap¬ 
ped  person  shall,  on  the  basis  of  handi¬ 
cap,  be  excluded  from  participation  in. 
be  denied  the  benefits  of.  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  which  receives  or 
benefits  frmn  Federal  financial  assist¬ 
ance,  except  as  provided  In  §S  84.22  and 
84.37. 

(b)  Discriminatory  actions  prohibited. 
(1)  A  recipient,  in  providing  any  aid. 
benefit,  or  service,  may  not,  directly  or 
through  contractual  or  other  arrange¬ 
ments,  on  the  basis  of  handicap: 

(1)  Deny  a  qualified  handicapped  per¬ 
son  the  opportunity  to  participate  in  or 
benefit  frcan  the  aid,  benefit,  or  service 
or  afford  him  or  her  an  opportxmity  to  do 
so  which  is  not  comparable  to  that  af¬ 
forded  others; 

(ii)  Provide  a  qualified  handicapped 
person  with  an  aid,  benefit,  or  service 
which  is  not  ccwnparable  to  that  provided 
toothers; 

(Hi)  Aid  or  perpetuate  discrimination 
against  a  qualified  handicapped  person 
by  providing  assistance  to  any  agency, 
organization,  or  person  which  discrimi¬ 
nates  on  the  basis  of  handicap  in  provid¬ 
ing  any  aid,  benefit,  or  service  to  bene¬ 
ficiaries  of  the  recipient’s  program;  or 

(iv)  Otherwise  limit  a  qualified  handi¬ 
capped  person  in  the  enjoyment  of  any 
light,  privilege,  advantage,  or  opportu¬ 
nity  enjoyed  by  others  receiving  an  aid. 
benefit,  or  service. 

(2)  A  recipient  shall  provide  aid, 
benefits,  and  services  to  handicapped 
persons  in  a  manner  different  from 
tliat  in  which  they  are  provided  to  others 
when  such  action  is  necessary  to  provide 
qualified  handicapped  persons  with  aid. 
benefits,  or  services  which  are  compa¬ 
rable  to  those  provided  to  others.  For 
purposes  of  this  part,  aids,  benefits,  and 
services,  to  be  comparable,  are  not  re¬ 
quired  to  produce  the  identical  result  or 
level  of  achievement  for  handicapped 
and  nonhandicapped  persons,  but  must 
afford  handlcapp^  persons  equal  op¬ 
portunity  to  obtain  the  same  result  or  to 
reach  the  same  level  of  achievement, 
taking  into  accoimt  the  nature  of  a  par¬ 
ticular  person’s  handicap. 

(3)  In  determining  the  types  of  aid, 
benefits,  services,  of  facilities  which  will 
be  provided,  the  class  of  persons  to  whom 
or  the  situation  in  which  aid,  benefits, 
services,  or  facilities  will  be  provided,  or 
the  class  of  persons  to  be  afforded  an  w 
portunity  to  participate  in  any  program 
or  activity,  a  recipient  may  not,  directly 
or  through  contractual  or  other  arrange¬ 
ments,  utilize  criteria  or  methods  of  ad¬ 
ministration  (i)  which  have  the  effect  of 
subjecting  qualified  handicapped  persons 
to  discrimination  on  the  basis  of  handl- 
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cap,  (ii)  which  have  the  purpose  or  ef¬ 
fect  of  defeating  or  substantially  im¬ 
pairing  accomplishment  of  the  objectives 
of  the  recipient’s  program  with  respect  to 
handicaps^  perscms,  or  (iii)  which  per¬ 
petuate  the  discrimination  of  another 
recipient  if  both  recipients  are  subject 
to  common  administrative  control  or  are 
agencies  of  the  same  State. 

(4)  In  determining  the  site  or  location 
of  a  facility,  an  applicant  for  assistance 
or  a  recipient  may  not  make  selections 

(i)  which  have  the  effect  of  excluding 
handicapped  persons  from,  denying  them 
the  benefits  of,  or  otherwise  subjecting 
them  to  discrimination  under  any  pro¬ 
gram  or  activity  which  receives  or  bene¬ 
fits  from  Federal  financial  assistance  or 

(ii)  which  have  the  pmpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
program  or  activity  with  respect  to  hand¬ 
icapped  persons. 

(5)  As  used  in  this  secticm,  the  aid. 
benefit,  or  service  provided  imder  a  pro¬ 
gram  or  activity  receiving  or  benefiting 
from  Federal  financial  assistance  shall 
include  any  aid,  benefit,  or  service  pro¬ 
vided  in  or  through  a  facility  which  has 
been  constructed,  expanded,  altered,  or 
acquired,  in  whole  or  in  part,  with  Fed¬ 
eral  financial  assistance. 

(c)  Programs  limited  by  Federal  law. 
The  exclusion  of  nonhandicapped  per¬ 
sons  from  the  benefits  of  a  program  lim¬ 
ited  by  Federal  law  to  handicapped  per¬ 
sons  or  the  exclusion  of  a  specific  class 
of  handicapped  persons  from  a  program 
limited  by  Federal  law  to  a  different  class 
of  handicapped  i>ersons  is  not  prohibited 
by  this  part. 

§  84.5  Remedial  action,  affirmative  ac¬ 
tion,  and  sdf-evaluation. 

(a)  Remedial  action.  (1)  If  the  Direc¬ 
tor  finds  that  a  recipient  has  discrimi¬ 
nated  against  persons  on  the  basis  of 
handicap  in  violaticHi  on  this  P&rt,  the 
recipient  shall  take  such  remedial  action, 
consistent  with  Judicial  standards,  as  the 
Director  finds  adequate  to  overcome  the 
effects  of  the  discrimination. 

(2)  Where  a  recipient  is  foimd  to  have 
discriminated  against  persons  on  the 
basis  of  handicap  in  violation  of  this  part 
and  where  another  recipient  exercises 
control  over  the  recipient  which  has  so 
discriminated,  the  Ehrector,  where  ap¬ 
propriate,  may  require  either  or  both  re¬ 
cipients  to  take  remedial  action. 

(3)  The  Director  may,  where  neces¬ 
sary  to  overcome  the  effects  of  discrimi¬ 
nation,  require  a  recipient  to  take  re¬ 
medial  action  with  respect  to  handi¬ 
capped  persons  who  are  no  longer  par¬ 
ticipants  in  the  recipient’s  program  but 
who  were  participants  in  the  program 
when  such  discrimination  occurred. 

(b)  Affirmative  action.  In  the  absence 
of  a  finding  of  discrimination  in  viola¬ 
tion  of  this  part,  a  recipient  may  take 
steps,  in  addition  to  any  action  which  is 
required  by  this  part,  to  overcome  the 
effects  of  conditions  which  resulted  in 
limited  participation  in  the  recipient’s 
program  or  activity  by  qualified  handi¬ 
capped  persons. 


(c)  Self-evaluation.  (1)  A  reclpirat 
shall,  within  one  year  of  the  effective 
date  of  this  part: 

(1)  Evaluate  its  curroit  policies  and 
practices  and  the  effects  thereof,  in 
terms  of  the  requiren^ents  of  this  part; 

(ii)  Modify  any  of  these  policies  and 
practices  which  do  not  or  may  not  meet 
the  requirements  of  this  part;  and 

(ill)  Take  appropriate  remedial  steps 
to  eliminate  the  effects  of  any  discrimi¬ 
nation  which  resulted  or  may  have  re¬ 
sulted  from  adherence  to  these  policies 
and  practices. 

(2)  For  at  least  three  years  following 
completion  of  the  evaluation  required 
under  paragraph  (c)(1)  of  this  section, 
recipients  shall  maintain  on  file  and  shall 
provide  to  the  Director  upon  request  a 
description  of  any  modifications  made 
pursuant  to  paragraph  (c)  (1)  (ii)  of  this 
section  and  of  any  remedial  steps  taken 
pursuant  to  paragraph  (c)  (1)  (ill)  of  this 
section. 

§  84.6  Assurances  required. 

An  applicant  for  Federal  financial  as¬ 
sistance  for  a  program  or  activity  to 
which  this  part  applies  shall  submit  an 
assurance,  on  a  form  specified  by  the 
Director,  that  the  program  will  be  oper¬ 
ated  in  compliance  with  this  part.  An  ap¬ 
plicant  may  incorporate  these  assurances 
by  reference  in  subsequent  applications 
to  the  Department. 

§  84.7  Duration  of  obligation  and  cove¬ 
nants. 

(a)  Duration  of  obligation.  (1)  In  the 
case  of  Federal  financial  assistance  ex¬ 
tended  to  provide  real  property  or  struc¬ 
tures  thereon,  the  assurance  shall  obli¬ 
gate  the  recipient  or,  in  the  case  of  a  sub¬ 
sequent  transfer,  the  transferee,  for  the 
period  during  which  the  real  pnH>erty  or 
structures  are  used  for  the  purpose  for 
which  Federal  financial  assistance  is  ex¬ 
tended  or  for  another  purpose  involving 
the  provision  of  similar  services  or  bene¬ 
fits. 

(2)  In  the  case  of  Federal  financial  as¬ 
sistance  extended  to  provide  personal 
property,  the  assurance  shall  obligate  the 
recipient  for  the  period  during  which  it 
retains  ownership  or  possession  of  the 
property. 

(3)  In  all  other  cases  the  assurance 
shall  obligate  the  recipient  for  the  period 
during  which  Federal  financial  assistance 
is  extended. 

(b)  Covenants.  (1)  Where  Federal  fi¬ 
nancial  assistance  is  provided  in  the  form 
of  real  property  or  interest  therein  from 
the  Federal  Government,  the  instrument 
effecting  or  recording  this  transfer  shall 
contain  a  covenant  running  with  the 
land  to  assure  nondiscrimination  for  the 
period  during  which  the  real  property  is 
used  for  a  purpose  for  which  the  Federal 
financial  assistance  is  extended  or  for 
another  purpose  involving  the  provision 
of  similar  services  or  benefits. 

(2)  Where  no  transfer  of  property  is 
involved  but  pn^rty  is  purchased  or  im¬ 
proved  with  Federal  financial  assistance, 
the  recipient  shall  agree  to  incude  the 
covenant  described  in  paragraph  (b)  (2) 


of  this  section  in  the  instrument  effect¬ 
ing  or  recording  any  subsequent  transfer 
of  the  property. 

(3)  Where  Federal  financial  assistance 
is  provided  in  the  form  of  real  property 
or  interest  therein  from  the  Federal  Gov¬ 
ernment,  the  covenant  shall  also  include 
a  condition  coupled  with  a  right  to  be 
reserved  by  the  Department  to  revert 
title  to  the  property  in  the  event  of  a 
breach  of  the  covenant.  If  a  transferee 
of  real  property  proposes  to  mortgage  or 
otherwise  encumber  the  real  property  as 
security  for  financial  construction  of  new, 
or  improvement  of  existing,  facilities  on 
the  property  for  the  purposes  for  which 
the  property  was  transferred,  the  Direc¬ 
tor  may,  upon  request  of  the  transferee 
and  if  necessary  to  accomplish  such  fi¬ 
nancing  and  upon  such  conditions  as  he 
or  she  deems  appropriate,  agree  to  for¬ 
bear  the  exerci^  of  such  right  to  revert 
title  for  so  long  as  the  lien  of  such  mort¬ 
gage  or  other  encumbrance  remains 
effective. 

§  84.8  Designation  of  responsible  em¬ 
ployee  and  adoption  of  grievance  pro¬ 
cedures. 

(a)  Designation  of  responsible  em¬ 
ployee.  A  recipient  shall  designate  at 
least  one  person  to  coordinate  its  efforts 
to  comply  with  and  carry  out  its  re¬ 
sponsibilities  under  this  part. 

(b)  Adoption  of  grievance  procedures. 
A  recipient  shall  adopt  and  publish  griev¬ 
ance  procedures  providing  for  prompt 
and  equitable  resolution  of  complaints 
alleging  any  action  prohibited  by  this 
part. 

§  84.9  Dissemination  of  policy. 

(a)  Notification  of  policy.  (1)  A  recip¬ 
ient  shall  implement  specific  and  contin¬ 
uing  steps  to  notify  all  participants,  ben¬ 
eficiaries.  applicants,  employees,  other 
interested  persons,  and  all  unions  or  pro¬ 
fessional  organizations  holding  collective 
bargaining  or  professional  agreements 
with  the  recipient  that  it  does  not  dis¬ 
criminate  on  the  basis  of  handicap  in 
the  programs  which  it  operates  and  that 
it  is  required  by  section  504  and  this  part 
not  to  discriminate  in  such  manner.  The 
notification  shall  contain  such  informa¬ 
tion  and  be  made  in  such  manner  as  is 
necessary  to  apprise  interested  persons  of 
the  protections  against  discrimination 
assured  th^  by  secticxi  504  and  this 
part.  It  shall,  where  appropriate,  state 
that  the  requirement  not  to  discriminate 
in  programs  extends  to  admission  or  ac¬ 
cess  thereto  and  to  treatment  and  em¬ 
ployment  therein  and  shall  also  state  that 
inquiries  concerning  the  application  of 
section  504  and  this  part  to  the  recipient 
may  be  referred  to  a  person  designated 
by  the  recipient  or  by  the  Director. 

(2)  A  recipient  shall  make  the  initial 
notification  required  by  paragraph  (a) 
(1)  of  this  section  within  90  days  of  the 
effective  date  of  this  part.  Notification 
shall  include  publication  in  local  news¬ 
papers  and  in  newspapers  and  magazines 
operated  by  or  on  behalf  of  the  recipient. 

(b)  Publications.  (1)  A  recipient  shall 
include  a  statement  of  the  policy  de- 
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scribed  In  paragraph  (a)  at  this  section 
in  a  prominent  place  in  those  publica¬ 
tions  containing  general  information 
which  it  makes  available  to  a  participant, 
benrticiay,  applicant,  emplo]^,  or  other 
intenatoA  patacin. 

(3>  A  recipient  may  not  use  or  dis- 
trflnta  a  pitfiUratinn  of  the  type  de¬ 
serted  in  paeasraph  (b)  (1)  of  this  sec¬ 
tion  which  indteates,  by  text  or  illustra¬ 
tion,  that  the  recipient  treats  partici¬ 
pants.  beneficiaries,  appli<»nts.  or  em¬ 
ployees  in  a  maimer  prohibited  by  section 
504  and  this  part. 

§  S4LI9  E#«c8  of  Stale  or  local  law  or 
alkar  gH|wi— wta  aad  effect  of  em- 
playawat  opportnnities. 

(a)  The  efailsatkm  to  comply  with  this 
part  is  not  obviated  or  alleviated  by  the 
ezisteace  of  any  State  or  local  law  or 
other  requirement  which,  on  the  basis  of 
handicap,  imposes  prohibitions  or  limits 
upon  the  eligibility  of  qualified  handi¬ 
capped  persons  to  receive  services  or  to 
practice  any  occupation  or  profession. 

(b)  The  obligation  to  comply  with 
this  part  is  not  obviated  or  alleviated  be¬ 
cause  emplosment  opportunities  in  any 
occupation  or  profession  £u%  or  may  be 
more  limited  for  handicaiH>ed  persons 
than  for  nonhandicapped  persons. 

Subpart  B — Employment  Practices 
§  84.1 1  Discrimination  prohibited. 

(a)  Oeneral.  (1)  No  qualified  handi¬ 
capped  person  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimina¬ 
tion  in  employment,  or  in  the  recruit¬ 
ment,  consideration  or  selection  there¬ 
for,  under  any  programs  or  activity  to 
which  this  part  applies. 

(2)  A  recipient  shall  make  all  deci¬ 
sions  concerning  employment  under  any 
program  or  actlvty  to  which  this  part 
applies  in  a  manner  which  ensures  that 
discrimination  on  the  basis  of  handicap 
does  not  occur  and  may  not  segregate  or 
classify  applicants  or  employes  in  any 
way  which  could  adversely  affect  an  ap¬ 
plicant’s  or  employee’s  opportunities  or 
status  because  of  handicap. 

(3)  A  recipient  may  not  participate 
in  a  contractual  or  other  relationship 
which  has  the  effect  of  subjecting  quali¬ 
fied  handicapped  applicants  or  employees 
to  discrimination  prohibited  by  this  sub¬ 
part.  ’The  relationship  referred  to  in  this 
subparagraph  Include  relationships  with 
employment  and  referral  agencies,  with 
labor  unions,  with  organizations  provid¬ 
ing  or  administering  fringe  benefits  to 
employees  of  the  recipient,  and  with  or¬ 
ganizations  providing  training  and  ap¬ 
prenticeship  programs. 

(b)  Specific  activities.  The  provisions 
of  this  subpart  apply  to: 

(1)  Recruitment,  advertising,  and  the 
processing  of  ai^llcatlcxis  for  employ¬ 
ment; 

(2)  Hiring,  upgrading,  promotion, 
award  of  tenure,  demotion,  transfer,  lay¬ 
off,  termination,  right  of  return  from 
layoff,  and  rehiring; 

(3)  Rates  of  pay  or  any  other  form  of 
compensation  and  changes  in  compen¬ 
sation; 
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(4)  Job  assignments.  Job  classifica- 
tiems.  organizational  structure,  position 
descriptions,  lines  of  progression,  and 
seniority  lists; 

(5)  Departure  and  return  from  leaves 
of  absence,  sick  leave,  or  any  other  leave; 

(6)  Fringe  benefits  available  tqr  virtue 
of  onployment.  whether  or  not  admin¬ 
istered  by  the  recipient; 

(7)  Sdectlon  and  financial  support  for 
training.  Including  apprenticeship,  pro¬ 
fessional  meetings,  conferences,  and 
other  related  activities,  and  sdectlon  for 
leaves  of  absence  to  pursue  training; 

(8)  Emidoyer  sponsored  activities,  in¬ 
cluding  social  or  recreational  programs; 
and 

(9)  Any  other  term,  condition,  or 
tnivUege  of  employment 

(c)  A  recipient  shall  comply  with  this 
subpart  regardless  of  the  terms  of  any 
coUeettve  bargaining  agreement  to  which 
it  is  a  party. 

§  84.12  Reasonable  sccommodation. 

(a)  A  recipient  shall  make  reasonable 
accommodation  to  the  known  physical  or 
mental  limitations  of  a  handicapped  ap¬ 
plicant  or  employee  unless  the  recipient 
can  demonstrate  that  the  accommoda¬ 
tion  would  impose  an  undue  hardship  on 
the  operation  of  its  program. 

(b)  Reasonable  accommodation  in¬ 
cludes  (1)  making  facilities  used  by  on- 
ployees  readily  accessible  to  and  usable 
by  handicapp^  persons  and  (2)  Job  re¬ 
structuring,  part-time  or  modified  woiii 
schedules,  acquisition  or  modification  of 
equipment  or  devices,  and  other  similar 
actions. 

(c)  In  determining  pursuant  to  para¬ 
graph  (a)  of  this  section  whether  an  ac¬ 
commodation  would  impose  an  undue 
hardship  on  the  operation  of  a  recipient’s 
program,  factors  to  be  considered 
include: 

(1)  The  overall  size  of  the  recipient’s 
program  with  respect  to  number  of  em¬ 
ployees,  number  and  type  of  facilities, 
and  size  of  budget; 

(2)  The  type  of  the  recipient’s  opera¬ 
tion.  including  the  composition  and 
structure  of  the  recipient’s  workforce; 
and 

(3)  ’The  nature  and  cost  of  the  acemn- 
modation  needed. 

(d)  A  recipient  may  not  deny  any  em¬ 
ployment  opportunity  to  a  qualified  han¬ 
dicapped  employee  or  applicant  or  de¬ 
termine  a  handicapped  employee  or  ap¬ 
plicant  to  be  imgualified  if  the  basis  for 
the  denial  or  determination  is  the  ne¬ 
cessity  for  reasonable  accommodation  to 
the  phjrsical  or  mental  limitations  of  the 
employee  or  applicant  as  required  in  this 
section. 

§  84.13  Employment  criteria. 

(a)  A  recipient  may  not  make  use  of 
any  test  or  criterion  which  has  a  dispro¬ 
portionate.  adverse  effect  on  the  employ¬ 
ment  opportunities  of  handicapped  per¬ 
sons  or  any  class  of  handicapped  persons 
unless  (1)  the  test  or  criterion,  as  used 
by  the  recipient,  has  been  validated  as  a 
predictor  of  performance  for  the  position 
in  question  and  (2)  alternative  tests  or 
criteria  for  such  purpose  which  have  a 
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less  disproportionate,  adverse  effect  are 
shown  to  be  unavailable. 

(b)  A  rechteittedlscieet  and  admin¬ 
ister  tests  eopceming  emploanneni  in 
such  mannnr  as  is  neeesaaty  to  ensure 
tbat,  when  adnrtnistsred  to  an  luvUcant 
or  employee  who  has  a  handicap  which 
impairs  sensory,  manual,  or  speaking 
skills,  the  test  results  accnratdy  refleet 
the  apcdlcanfS  or  employee’s  Job  skills, 
aptitode.  or  whatever  other  factor  the 
test  purports  to  measure,  rather  than  re¬ 
flecting  the  aimUcanfs  (w  empioyeeh 
impaired  smsory.  mamial,  or  speaking 
skiUs  (except  where  such  skfils  are  the 
facton  which  the  test  purports  to 
measure). 

§  84.14  Preempfay— iiKpnrics. 

(a)  A  rceliflent  may  not  make  preem- 
ployment  inquiry  of  an  applicant  as  to 
whether  the  applicant  is  a  handlcapp«l 
person  or  as  to  the  nature  or  severity  of  a 
handicap  in  a  manner  which  results  in 
discrimination  prohibited  by  this  sub¬ 
part. 

(b)  Preemployment  inquiries  shaU  be 
limited  to  those  necessary  to  determine 
whether  the  person  has  a  handicap  which 
would  constitute  a  hazard  to  that  per¬ 
son  or  to  other  employees  or  which  would 
require  accommodation  under  section 
84.12. 

(c)  Preemployment  inquiries  shall  be 
accompanied  by  a  statement  that  the 
recipient  is  subject  to  this  subpart  and 
assuring  that  information  obtained  from 
the  inquiries  will  not  be  used  in  a  manner 
which  would  result  in  discrimination 
prohibited  by  this  subpart. 

(d)  Information  obtained  in  accord¬ 
ance  with  this  section  as  to  the  medical 
condition  or  history  of  the  applicant  shall 
be  collected  only  through  use  of  separate 
forms  which  shall  be  accorded  con¬ 
fidentiality  as  medical  records.  Super¬ 
visors  may,  however,  be  given  informa¬ 
tion  and  instructions  necessary  to  the 
person’s  health  and  safety  and  may  be 
informed  of  work  restrictions  and  neces¬ 
sary  accommodations. 

§  84.15  Compensation. 

A  recipient  may  not  ad(q?t  or  apply 
any  policy  or  practice  which,  on  the  l^is 
of  handicap,  result  in  the  payment  of 
wages  or  other  compensatitm  to  handi¬ 
capped  employees  at  a  rate  less  than  that 
paid  to  nonhandicapped  employees  for 
similar  work  on  Jobs  whose  performsmee 
requires  similar  skill  and  responsibility. 

§  84.16  Fringe  benefits. 

(a)  In  making  fringe  benefits  available 
to  employees,  a  recipient  may  not: 

(1)  Administer,  operate,  offer,  or  par¬ 
ticipate  in  a  frl^e  benefit  plan  which 
does  not  provide  for  equal  benefits  to 
handicapped  and  nonhandicapped  per¬ 
sons  and  equal  contributions  to  the  plan 
by  handicapped  and  nonhandicapped 
persons  iini«Bs  any  difference  in  benefits 
or  contributions  is  Justified  by  verifiable 
actuarial  figures  and  an  actual,  substan¬ 
tial  increase  in  cost  to  the  recipient;  or 

(2)  Otherwise  discriminate  <m  the 
basis  of  handicap. 
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(b)  Fringe  benefits  include  any  medi¬ 
cal,  hospital,  disability,  accident,  life  in¬ 
surance,  or  retirement  benefit,  service. 
p(^cy,  or  plan,  any  profit  sharing  'or 
bonus  plan,  leave,  or  any  similar  employ¬ 
ment  benefit  or  service. 

Subpart  C — Program  Accessibility 
§  84.21  Discrimination  prohibited. 

No  qualified  handicapped  person  shall, 
because  a  recipi^t’s  facilities  are  inac¬ 
cessible  to  or  unusable  by  handica{v>ed 
persons,  be  denied  the  benefit  of.  be  ex- 
duded  fnxn  participation  in.  or  other¬ 
wise  be  subjected  to  discriminaticm  under 
any  program  or  activity  to  which  this 
part  applies. 

§  84.22  Existing  facilities. 

(a)  Program  accessibility.  A  recipient 
shall,  through  the  diminaticm  of  i^iysi- 
cal  (Stacies  or  through  other  methods, 
operate  each  program  or  activity  to 
which  this  part  affiles  so  that  the  i»o- 
gram  or  activity,  when  viewed  in  its  ra- 
tirety,  is  readily  accessible  to  handi- 
cam^  persons.  This  paragraph  shall  not 
necessarily  be  interpreted  to  require  a 
recipimt  to  make  eadi  of  its  mdsting 
facilities  accessible  to  and  usable  by 
handicanied  persons. 

(b)  Methods.  In  order  to  comply  with 
paragnqjh  (a)  of  this  section,  a  recipient 
may  onploy  such  means  as  alteration  of 
existing  facilities,  construction  of  new 
facilities,  redesign  of  equipment.'reas- 
signmoit  of  classes  to  accessible  build¬ 
ings,  assignment  of  aides  to  employees  fx 
beneficiaries,  home  visits  by  health  and 
wdfare  agencies  and  providers,  or  any 
other  methods  which  result  in  making 
its  program  or  activity  accessible  to 
handicapped  persons. 

(c)  Time  period.  A  recipient  shall 
achieve  program  accessibility  as  expedi¬ 
tiously  as  possible  but  in  no  event  later 
than  three  years  fnxn  the  effective  date 
of  this  part. 

(d)  Transition  plan.  A  recipient  which 
is  not  in  ctxnpliance  with  paragraph  (a) 
(ff  this  sectkm  on  the  effective  date  (ff 
this  part  shall  devdop,  within  six  micmths 
of  such  date,  a  transition  idan  to  achieve 
program*  accessibility.  The  transition 
plan  shall,  at  a  minimum: 

(1)  Identify  physical  obstacles  in  the 
recipient’s  facilities  which  limit  the  ac¬ 
cessibility  of  its  program  or  activity  to 
handicapped  po^ns; 

(2)  Establi^  priorities  for  achieving 
program  accessibility  on  the  basis  of 
those  activities  which  are  most  essential 
to  ben^ciaries  of  the  recipient’s  pro¬ 
gram', 

(3)  Describe  in  detail  the  methods 
which  will  be  used  to  make  the  recipient’s 
program  accessible; 

(4)  E^>ecify  the  s^edule  for  taking  the 
steps  necessary  to  achieve  program  ac¬ 
cessibility  and,  if  the  time  period  of  the 
transition  plan  is  longer  than  one  year, 
identify  steps  which  will  be  taken  during 
each  year  of  the  transition  period  in  ac- 
ctxdance  with  the  priorities  established 
under  paragriq}h  (d)  (2)  of  this  section; 
and 

(5)  Indicate  the  person  responsible  for 
implementatkm  (ff  the  idan. 


(e)  Notice.  The  recipient  shall  adopt 
and  implement  procedures  to  ensure  that 
interested  persons  are  informed  (1)  of 
the  existence  and  location  of  accessible 
services  and  activities,  (2)  of  fEu;ilities 
which  are  accessible  to  and  usable  by 
handlcsq>ped  persons,  and  (3)  of ’any 
transition  plan  developed  pursuant  to 
paragraph  (d)  of  this  section  and  the 
schedule  established  therein. 

§  84.23  New  construction. 

(a)  Design  and  construction.  Each 
facility  or  part  of  a  facility  designed  or 
constructed  by.  on  behalf  of.  or  for  the 
use  of  a  recipient  after  the  effective  date 
of  this  part  shall  be  designed  or  con¬ 
structed  in  such  manner  that  the  facility 
or  part  of  the  facility  is  readily  accessible 
to  and  usable  by  handicapped  persons. 

(b)  Alteration.  Each  facility  or  part 
of  a  facility  which  is  altered  by,  on  be¬ 
half  of,  or  for  the  use  of  a  recipient  after 
the  effective  date  of  this  part  in  a  man¬ 
ner  which  affects  or  could  affect  the  usa¬ 
bility  of  the  facility  or  part  of  the  facil¬ 
ity  shall  be  altered  in  such  manner  that 
the  altered  porticm  of  the  facility  is  read¬ 
ily  accessible  to  and  usable  by  handi¬ 
capped  perstms. 

(c)  American  National  Standards  In¬ 
stitute  accessibility  standards.  To  meet 
the  requirement  of  paragraphs  (a)  and 
(b)  of  this  section,  a  recipient  shall  con¬ 
form  the  design,  construction,  and  alter¬ 
ation  of  its  facilities  to  the  “American 
National  Standard  Specificati<ms  for 
Making  Buildings  smd  Facilities  Acces¬ 
sible  to.  and  UsaUe  by,  the  Physically 
Handicapped,’’  published  by  the  Amer¬ 
ican  National  Standards  Institute,  Inc., 
as  siich  standards  are  periodically  and 
officially  revised. 

(d)  Architectural  and  Transportation 
Barriers  Compliance  Board.  If  a  facility 
of  a  reciirient  is  subject  to  the  require¬ 
ments  of  this  part  and  section  504  as 
w^  as  to  the  requirements  of  section 
502  of  the  Act  and  any  applicable  reg¬ 
ulation  promulgated  by  the  Architec¬ 
tural  and  Transportation  Barriers  Com¬ 
pliance  Board,  the  Department  will,  for  a 
reasonable  period  of  time  not  to  exceed 
sixty  days,  defer  action  pending  review 
by  ^e  Board. 

Subpart  D — Preschool,  Elementary,  and 
Secondaiy  Education 

§  84.31  Application  of  this  subpart. 

Sulx>art  D  tq^plies  to  preschool,  ele¬ 
ments^,  seccmdary,  and  adult  education 
programs  and  activities  which  receive  or 
benefit  from  Federal  finsmcial  assistance 
and  to  recipiaits  which  operate,  or  which 
receive  or  benefit  from  F^eral  financial 
assistance  for  the  operation  of,  such  pro¬ 
grams  or  activities. 

§  84.32  Preschool  and  adult  education 
programs. 

(a)  A  recipient  which  operates  a  pre¬ 
school  education  or  day  care  program  or 
activity  or  an  adult  education  program 
or  activity  may  not,  on  the  basis  of 
handicap,  deny  access  to  such  program 
or  activity  to  qualified  handicapped  per¬ 
sons  and  shall  take  into  account  the 
needs  of  such  persons  in  determining  the 


aid,  benefits,  or  services  to  be  provided 
under  such  program  or  activity. 

(b)  A  recipient  which  operates  or 
sponsors  a  preschool  compensatory  edu¬ 
cation  program  or  activity  for  children 
who  are  deemed  disadvantaged  because 
of  cultural,  economic,  or  linguistic  con¬ 
ditions  may  not,  on  the  basis  of  handi¬ 
cap,  exclude  any  qualified  handicapped 
person  from  its  pn^ram  or  activity. 

§  84.33  IxMration  and  notificalion. 

A  recipient  which  operates  a  public 
education  program  shall; 

(a)  Annually  undertake  to  identify 
and  locate  every  qualified  handicapped 
person  residing  in  the  recipient’s  juris¬ 
diction  who  is  not  receiving  a  public 
education; 

(b)  Notify  handicapped  persons  and 
their  parents  or  guardians  of  the  recipi¬ 
ent’s  duty  under  this  subpart;  and 

(c)  Publicize  generally  such  duty. 

§  84.34  Free  education. 

(a)  A  recipient  to  which  this  subpart 
applies  shall  provide  a  free  education  to 
each  qualified  handicapped  person  who 
resides  in  the  recipient’s  jurisdiction,  re¬ 
gardless  of  the  nature  or  severity  of  the 
person’s  handicap. 

(b)  For  the  purpose  of  this  section, 
the  provision  of  a  free  education  is  the 
provision  of  educational  services  without 
cost  to  the  handicapped  person  or  to  his 
or  her  parents  or  guardians,  except  for 
those  fees  which  are  imposed  on  non¬ 
handicapped  persons  or  their  parents  or 
guardians.  It  may  consist  either  of  the 
provision  of  free  services  or,  if  a  recip¬ 
ient  places  a  handicapped  person  in  or 
refers  such  person  to  a  program  not 
operated  by  the  recipient  as  its  means  of 
carrying  out  the  requirements  of  this 
part,  of  grants  in  the  amount  of  the  cost 
of  the  services  to  the  handicapped  per¬ 
son  or  to  his  or  her  parents  or  guardians. 
If  the  program  Ls  residential,  the  pro¬ 
vision  of  a  free  education  also  includes 
the  provision  of  nonmedical  care,  room 
and  board,  and  transportation. 

§  84.35  Most  normal  setting  feasible. 

A  recipient  shall  provide  educational 
services  to  each  qualified  handicapped 
person  who  resides  in  the  recipient’s 
jurisdiction,  regardless  of  the  nature  or 
severity  of  the  person’s  handicap,  in  the 
most  normal  setting  feasible  and  may  not 
remove  a  handicapped  person  from,  or 
place  such  person  in  a  setting  other 
than,  the  regular  educational  environ¬ 
ment  except  when  the  nature  or  severity 
of  the  person’s  handicap  is  such  that 
education  in  regular  classes  with  the  use 
of  supplementary  aids  and  services  is 
demonstrated  by  the  recipient  not  to  be 
in  the  best  interest  of  such  person. 

§  84.36  Suitable  education. 

(a)  A  recipient  to  which  this  subpart 
applies  shall  provide  as  suitable  an  edu¬ 
cation  to  each  qualified  handicapped 
person  who  resides  in  the  recipient’s 
Jurisdiction,  regardless  of  the  nature  or 
severity  of  the  person’s  handicap,  as  the 
recipient  provides  to  nonhandicapped 
persons.  For  this  purpose,  the  provision 
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of  a  suitable  education  is  the  provision 
of  educational  services  which  adequately 
meet  the  individual  educational  needs  of 
the  person  in  question,  as  determined  by 
the  recipient  using  criteria  consistent 
with  this  part.  In  order  to  be  suitable, 
the  education  of  persons  who,  because  of 
handicap,  need  (»*  are  believed  to  need 
special  instruction  or  related  services 
must  be  based  upon  adherence  to  pro¬ 
cedures  which  satisfy  the  requirements 
delineated  in  paragraphs  (b).  (c),  (d), 
and  (e)  of  this  section. 

(b)  Preplacement  evaluation.  A  recip¬ 
ient  may  not  take  any  action  regarding 
the  educational  placement,  denial  of 
placement,  or  transfer  of  placement  of 
a  person  who.  because  of  handicap,  nee<te 
or  is  believed  to  need  special  instructimi 
or  related  services  without  fully  and  in¬ 
dividually  evaluating  such  person’s  edu¬ 
cational  needs. 

(c)  Evaluation  procedures.  A  recipient 
shall  establish  standards  and  procedures 
for  the  evaluation  and  placement  of  per¬ 
sons  who,  because  of  handicap,  need  or 
are  believed  to  need  special  instruction 
or  related  services  which  ensure,  at  a 
minimum,  that: 

(1)  Tests  and  similar  evaluation  ma¬ 
terials  are  provided  and  administered  in 
the  primary  language  of  the  student; 

(2)  Tests  and  similar  evaluation  ma¬ 
terials  have  been  properly  and  profes¬ 
sionally  validated  for  the  specific  purpose 
for  which  the  recipient  proposes  to  use 
them: 

(3)  Tests  and  similar  evaluation  ma¬ 
terials  are  recommended  by  their  pro¬ 
ducer  for  the  specific  purpose  for  which 
the  recipient  proposes  to  use  them,  are 
administered  in  conformance  with  the 
instructions  provided  by  their  producer, 
and  are  administered  by  trained  person¬ 
nel; 

(4)  Tests  and  similar  evaluation  ma¬ 
terials  include  those  tailored  to  assess 
specific  areas  of  educational  need  and 
not  merely  those  which  are  designed  to 
provide  a  single  general  intelligence  quo¬ 
tient; 

(5)  Test  selection  and  administration 
is  such  that,  when  a  test  is  administered 
to  a  student  with  impaired  sensory,  man¬ 
ual,  or  speaking  skills,  the  test  results  ac¬ 
curately  refiect  the  student’s  aptitude  or 
achievement  level  or  whatever  other  fac¬ 
tor  the  test  purports  to  measure,  rather 
than  reflecting  the  student’s  impaired 
sensory,  manual,  or  speaking  skills  (ex¬ 
cept  where  such  skills  are  the  factors 
which  the  test  purports  to  measure) ; 

(6)  No  one  t«t  or  type  of  test  or  other 
means  of  evaluation  is  used  as  the  sole 
criterion  for  placement; 

(7)  Information  from  sources  other 
than  ability  or  achievement  tests,  includ¬ 
ing  informatlcm  concerning  physical  con¬ 
dition.  sociocultural  backgroimd.  and 
adaptive  behavior  in  home  and  school,  is 
gathered  and  considered;  and 

(8)  If  the  Information  derived  either 
from  ability  and  achievement  tests  or 
frmn  other  sources  results  in  a  showing 
that  the  student  does  not,  because  of 
hsmdlcap,  need  instruction  in  a  special 
setting,  the  student  will  not  be  placed 
outside  the  regular  instructional  setting. 
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(d)  Reevaluation.  A  recipient  shall 
provide  to  each  student  vdio  has  been 
placed  in  a  special  instructional  setting 
an  aimual  reevaluation  of  his  or  her 
educational  needs  and  progress  in  ac¬ 
cordance  with  the  procedures  established 
in  paragraph  (c)  of  this  section  and  shall 
inform  the  student’s  parents  or  guardian 
of  the  results  of  the  evaluation.  The 
adequacy  of  the  special  instruction  pro¬ 
vided  to  each  student  shall  be  examined 
and  shall  be  a  factor  in  determining 
whether  a  change  in  the  student’s  place¬ 
ment  is  to  occur. 

(e)  Procedural  safeguards.  A  recipient 
shall  establish  and  Implement,  with  re¬ 
spect  to  actions  regarding  the  placement, 
denial  of  placement,  or  transfer  of  place¬ 
ment  of  a  person  who,  because  of  handi¬ 
cap,  needs  or  is  believed  to  need  special 
instruction  or  related  services,  the  proce¬ 
dural  safeguards  delineated  in  para¬ 
graphs  (b)  and  (e)  (3)  of  section  615  of , 
the  Education  of  the  Handicapped  Act, 
20  U.S.C.  1415,  as  amended  by  section 
5(a)  of  Pub.  L.  94-142. 

§  84.37  Nonacademic  services. 

(a)  General.  (1)  A  recipient  to  which 
this  subpart  applies  shall  provide  non- 
academic  and  extracurricular  services 
and  activities  in  such  manner  as  is  neces¬ 
sary  to  afford  handicapped  students  an 
equal  opportunity  for  comparable  partic¬ 
ipation  in  such  services  and  activities. 

(2)  Nonacademic  and  extracurricular 
services  and  activities  include,  but  are 
not  limited  to,  counseling  services,  phys¬ 
ical  education,  athletics,  transportation, 
health  services,  recreational  activities, 
special  interest  groups  or  clubs  sponsored 
by  the  recipient,  referrals  to  agencies 
which  provide  assistance  to  handicapped 
persons,  and  employment  of  students,  in¬ 
cluding  both  emplosmient  by  the  recip¬ 
ient  and  assistance  in  making  available 
outside  employment. 

(3)  A  recipient  shall  comply  with  the 
provisions  of  this  section  as  expeditiously 
as  possible  but  in  no  event  later  than  one 
year  from  the  effective  date  of  this  part. 

(b)  Counseling  services.  A  recipient  to 
which  this  subpart  applies  which  pro¬ 
vides  personal,  academio.  or  vocational 
counseling,  guidance,  or  placement  serv¬ 
ices  to  its  students  shall  provide  these 
cervices  without  discrimination  on  the 
basis  of  handicap.  The  recipient  shall  en¬ 
sure  that  handicapped  students  are  not 
counseled  toward  more  restrictive  partic¬ 
ipation  in  available  serviced  or  more  re¬ 
strictive  career  objectives  than  are  ncm- 
handicapped  students  with  similar  in¬ 
terests  and  abilities. 

(c)  Physical  education  and  athletics. 

(1)  In  providing  physical  education 
courses  and  athletics  and  similar  pro¬ 
grams  and  activities  to  any  of  its  stu¬ 
dents,  a  recipient  to  which  this  subpart 
appli^  may  not  discriminate  on  the  basis 
of  handicap.  A  recipient  which  offers 
physical  education  courses  or  which  op¬ 
erates  or  sponsors  interscholastic,  club, 
or  intramural  athletics  shall  provide  to 
handicapped  students  equal  opportuni¬ 
ties  for  comparable  participation  in 
these  activities. 

(2)  Physical  education  and  athletic  ac¬ 
tivities  offered  to  handicapped  students 
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may  be  separate  or  different  from  those 
offered  to  nonhandicapped  students  to 
the  extent  that  separation  or  differentia¬ 
tion  is  consistent  with  the  requirements 
of  section  84.35  and  is  necessary  to  en¬ 
sure  the  health  and  safety  of  the  students 
or  to  take  into  accoimt  their  interests. 

§  84.38  Comparable  services. 

If  a  recipient,  notwithstanding  its 
compliance  with  this  part,  operates  a 
facility  which  is  identifiable  as  being  for 
handicapped  students,  the  facility  and 
the  educational  services  provided  there¬ 
in  shall  be  comparable  to  the  facilities 
and  services  of  the  recipient  which  are 
not  so  identifiable. 

Subpart  E — Higher  Education 
§  84.41  Application  of  this  subpart. 

Subpart  E  applies  to  postsecondary  ed¬ 
ucation  programs  and  activities,  includ¬ 
ing  postsecondary  vocational  education 
programs  and  activities,  which  receive 
or  benefit  from  Federal  financial  assist¬ 
ance  and  to  recipients  which  operate,  or 
which  receive  or  benefit  from  Federal 
financial  assistance  for  the  operation  of. 
such  programs  or  activities. 

§  84.42  Admissions  and  recruitment. 

(a)  General.  No  qualified  handicapped 
person  shall,  on  the  basis  of  handicap, 
be  denied  admission  or  be  subjected  to 
discrimination  in  admission  or  recruit¬ 
ment  by  a  recipient  to  which  this  subpart 
applies. 

(b)  Admissions.  In  determining  whe¬ 
ther  a  person  satisfies  any  policy  or  cri¬ 
terion  for  admission  or  in  making  any 
offer  of  admission,  a  recipient  to  which 
this  subpart  applies: 

(1)  May  not  apply  limitations  upon 
the  number  or  proportion  of  handicapped 
persons  who  may  be  admitted; 

(2)  May  not  make  use  of  any  test  or 
criterion  for  admission  which  has  a  dis¬ 
proportionate.  adverse  effect  on  handi¬ 
capped  persons  or  any  class  of  handi¬ 
capped  persons  unless  (i)  the  test  or  cri¬ 
terion,  as  used  by  the  recipient,  has  been 
validated  as  a  predictor  of  overall  success 
in  the  education  program  or  activity  in 
question  and  (ii)  alternative  tests  or  cri¬ 
teria  which  have  a  less  disproportionate, 
adverse  effect  are  shown  to  be  unavail¬ 
able; 

(3)  Shall  assure  itself  that  the  selec¬ 
tion  and  administration  of  admissions 
tests  is  such  that,  when  an  admissions 
test  is  administer^  to  an  applicant  who 
has  a  handicap  which  Impairs  sensory, 
manual,  or  speaking  skills,  the  test  re¬ 
sults  accurately  refiect  the  applicant’s 
aptitude  or  achievement  level  or  what¬ 
ever  other  factor  the  test  purports  to 
measure,  rather  than  refiecting  the  ap¬ 
plicant’s  Impaired  sensory,  manual,  or 
speaking  skills  (except  where  such  skills 
are  the  factors  which  the  test  purports  to 
measure) ;  shall  assure  itself  that  ad¬ 
missions  tests  which  are  designed  for 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  are  offered  as  often 
and  in  as  timely  a  manner  as  are  other 
admissions  tests;  and  shall  assure  itself 
that  admissions  tests  that  it  administers 
are  administered  in  facilities  which  are 
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readily  accessible  to  handicapped  per¬ 
sons;  and 

(4)  May  make  iH«admission  inquiry  as 
to  whether  an  applicant  for  admission  is 
a  handicapped  person  in  order  to  comply 
with  this  p^  but  may  not  use  the  re¬ 
sults  of  the  inquiry  in  a  manner  which 
results  in  discrimination  on  the  basis  of 
handicap. 

(c)  Different  admissions  criteria.  A 
recipient  may,  if  necessary  to  the  fur¬ 
therance  of  equal  educational  c^ipor- 
tiuiity  for  qualified  handicsq^ied  persmis 
and  if  such  action  does  not  constitute  the 
giving  of  a  preferoice  on  the  basis  of 
handicap,  aiH>ly  crit^ia  for  the  admis¬ 
sion  of  handicapped  persons  vdiich  differ 
from  the  criteria  applied  to  nonhandi¬ 
capped  persons,  where  such  criteria  are 
useful  as  predictors  of  cmnpletion  of  the 
education  program  or  activity  in  ques¬ 
tion  or  of  success  in  the  occuftaticm  or 
profession  for  i^iich  the  educaticxi  pro¬ 
gram  is  designed  to  prepare  students. 

(d)  Recruitment.  (1)  If  a  recipient  to 
which  this  subpart  sq^lies  recruits  ncm- 
handicapped  iqH>licants,  it  shall  make 
comparable  efforts  to  recruit  handicwped 
applicants,  except  that  the  recipient  may 
be  required  to  undertake  additional  ef¬ 
forts  to  recruit  handicapped  applicants 
as  rraiedial  acticm  pursuant  to  §  84.5(a) 
and  may  choose  to  imdertake  such  eff(Mts 
as  afi5rmative  acticm  pursuant  to  9  84.5 

(b). 

(2)  A  recipient  shall  include  in  its  re¬ 
cruitment  efforts  schools  which  are  {Hi- 
manly  or  exclusively  for  handic£q>{)ed 
{lerscMis  and  shall  make  known  to  other 
schools  from  which  it  recruits  applicants 
that  it  is  subject  to  the  provisicxis  of  this 
{Xirt. 

§  84.43  Treatment  of  students;  general. 

(a)  No  qualified  handiciEq;>ped  student 
shall,  on  the  basis  of  handi(»q>,  be  ex¬ 
cluded  frcHn  {jarticiiHition  in,  be  denied 
the  benefits  of,  or  otherwise  be  subjected 
to  discriminaticHi  under  any  acadonic, 
research,  occuixiticxial  training,  housing, 
health,  counseling  financial  aid,  ihysical 
educatitm,  athletics,  recreatic^  trans- 
{HHtatkxi,  other  extracurricular,  or  other 
{jostseccmdary  education  program  or 
activity  which  rectives  or  benefits  from 
Federal  financial  assistance. 

(b)  A  recipimt  to  which  this  sub{)art 
applies  which  requires  |)articipation  by 
any  aK>licant,  student,  or  employee  in 
any  education  program  or  activity  not 
(Hierated  wholly  by  the  recipioit  or  which 
facilitates,  i>mnits,  or  c(xisiders  such 
l>articii>ati(Hi  as  {>art  of,  or  equivalent  to, 
an  education  program  or  activity  (gier- 
ated  by  the  reciident,  including  {xutidpa- 
tion  in  educaticmal  cxxiscHtia  and  coop¬ 
erative  em|do3rment  and  student  teach¬ 
ing  assignments,  (1)  shall  develop  and 
implement  a  procedure  designed  to  as¬ 
sure  its^  that  the  (^lerataH'  or  sixxisor 


of  the  other  education  iHOgram  or  activ¬ 
ity  takes  no  action  affecting  any  aiH>U- 
cant,  student,  or  «nployee  of  the 
recipient  which  this  sub{)art  would  pro¬ 
hibit  the  recipient  from  taking;  and  (2) 
may  not  facilitate,  require,  iiermit,  or 
consider  sw^  {)artici|>ation  if  such  action 
occurs. 

(c)  A  recipient  to  which  this  subjiart 
ai^lies  may  not,  on  the  basis  of  handi¬ 
cap,  exclude  any  qualified  handica{Y)ed 
student  from  any  cotirse,  course  of  study, 
or  other  i>art  of  its  education  program  or 
activity. 

§  84.44  Academic  adjustments. 

(a)  Academic  requirements.  A  recipi¬ 
ent  to  which  this  subpart  applies  may 
not  imix>se  upon  a  qualified  handicap{}ed 
applicant  or  student  academic  require¬ 
ments,  including  length  of  time  {}er- 
mitted  and  si)ecific  courses  required  for 
the  completion  of  degree  requirements, 
that  discriminate  or  have  the  effect  of 
discriminating  on  the  basis  of  handicap. 

(b)  Other  rules.  A  recipient  to  which 
this  subpart  applies  may  not  impose 
u{X)n  handicap!)^  students  other  rules, 
such  as  the  prohibition  of  ta{)e  recorders 
in  classrooms  or  of  dog  guides  in  cam¬ 
pus  buildings,  that  have  the  effect  of 
limiting  the  participation  of  handi¬ 
capped  students  in  the  recipient’s  edu¬ 
cation  program  or  activity. 

(c)  Course  examinations.  In  its  course 
examinations  or  other  procedures  for 
evaluating  students’  academic  achieve¬ 
ment  in  its  program,  a  recipient  to  which 
this  subpart  applies  shall  provide  such 
methods  for  evaluating  the  achievement 
of  students  who  have  a  handicap  which 
impairs  sensory,  manual,  or  si)eaking 
skills  as  are  necessary  to  ensure  that  the 
results  of  the  evaluation  represent  the 
student’s  achievement  in  the  course, 
rather  than  refiecting  the  student’s  im¬ 
paired  sensory,  manual,  or  s{}eaking 
skills  (except  where  such  skills  are  the 
factors  which  the  test  purports  to 
measure) . 

(d)  Auxiliary  aids.  (1)  A  recipient  to 
which  this  subpart  applies  shall  take 
such  ste{>s  as  are  necessary  to  ensure 
that  no  handicap{}ed  student  is  denied 
the  benefits  of,  excluded  from  partici¬ 
pation  in,  or  otherwise  subjected  to  dis¬ 
crimination  under  the  education  pro¬ 
gram  or  activity  0{>erated  by  the  recip¬ 
ient  because  of  the  absence  of  auxiliary 
aids  for  students  with  impaired  sensory, 
manual,  or  si>eaking  skills.  A  recipient 
need  not  provide  auxiliary  aids  in  every 
classroom  so  long  as  they  are  centrally 
available. 

(2)  Auxiliary  aids  include  braille  texts 
and  the  availability  of  readers  for  stu¬ 
dents  with  visual  impairments,  equip¬ 
ment  adapted  for  use  by  students  with 
manual  impairments,  methods  of  mak¬ 
ing  orally  delivered  materials  available 


to  students  with  hearing  impairments, 
and  other  similar  services  and  actions, 
but  shall  not  include  individually  pre¬ 
scribed  devices  for  the  general  use  of  a 
particular  student  such  as  eyeglasses, 
hearing  aids,  wheelchairs,  and  orthoi>edic 
devices. 

§  84.45  Housing. 

(a)  Housing  provided  by  the  recipient. 
A  recipient  which  provides  housing  to  its 
nonhandicapi)ed  students  shall  provide 
comparable  and  accessible  housing  to 
handicapi>ed  students  at  the  same  cost 
as  to  others.  At  the  end  of  the  transition 
{>eriod  provided  for  in  Subpart  C,  such 
housing  shall  be  available  in  sufficient 
quantity  and  variety  so  that  the  scoiie 
of  handicapped  students’  choice  of  liv¬ 
ing  accommodations  is  comparable  to 
that  of  nonhandicapped  students. 

(b)  Other  housing.  A  recipient  which 
assists  any  agency,  organization,  or  {jer- 
son  in  making  housing  available  to  any 
of  its  students  shall  take  such  action  as 
may  be  necessary  to  assure  itself  that 
such  housing  is,  Eis  a  whole,  made  avail¬ 
able  in  a  manner  which  does  not  result 
in  discrimination  on  the  basis  of 
handicap. 

§  84.46  Health  and  insurance. 

(a)  Health  services.  In  providing  a 
health,  medical,  or  hospital  aid,  benefit, 
or  service  to  any  of  its  students,  a  re¬ 
cipient  to  which  this  subpart  applies  may 
not  discriminate  on  the  basis  of  handi¬ 
cap  and  shall  provide  handicapped  stu¬ 
dents  with  health  and  similar  services 
which  are  comparable  to  those  pro¬ 
vided  to  other  students. 

(b)  Insurance  benefits.  In  providing  a 
medical,  hospital,  accident,  or  life  in¬ 
surance  benefit,  service,  E>olicy,  or  plan 
to  any  of  its  students,  a  recipient  may 
not  discriminate  on  the  basis  of  handi¬ 
cap  or  provide  such  insurance  benefit, 
service,  policy,  or  plan  in  manner  which 
would  violate  Subpart  B  if  it  were  pro¬ 
vided  to  employees  of  the  recipient. 

§  84.47  Financial  and  employment  as- 
siManee  to  students. 

(a)  Provision  of  financial  assistance. 
(1)  In  providing  financial  assistance  to 
qualified  handlcapi>ed  persons,  a  recipi¬ 
ent  to  which  this  subpart  applies  may 
not  (i)  on  the  basis  of  handicap,  provide 
less  assistance  than  is  provided  to  non¬ 
handicapped  {)ersons,  limit  eligibility  for 
assistance,  or  otherwise  discriminate;  or 
(ii)  through  solicitation,  listing,  ap¬ 
proval,  or  provision  of  facilities  or  other 
services,  assist  any  foimdation,  trust, 
agency,  organization,  or  i>erson  which 
provides  assistance  to  any  of  the  recipi¬ 
ent’s  students  in  a  manner  which  dis¬ 
criminates  against  qualified  handicapped 
persons  on  the  basis  of  handicap. 
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(2)  A  recipient  may  not  administer  or 
assist  in  the  administration  of  scholar¬ 
ships,  followships,  or  other  forms  of  fi¬ 
nancial  assistance  established  under 
wills,  trusts,  bequests,  or  similar  legal 
instruments  which  require  awards  to  be 
made  on  the  basis  of  factors  which  dis¬ 
criminate  or  have  .the  effect  of  discrimi¬ 
nating  on  the  basis  of  handicap  unless 
the  overall  effect  of  the  award  of  schol¬ 
arships,  fellowships,  and  other  forms  oi 
financi^  assistance  is  not,  on  the  basis 
of  handicap,  discriminatory. 

(b)  Assi$ttince  in  making  available' 
outside  employment.  A  recipient  which 
assists  any  agency,  organization,  or  per¬ 
son  in  making  employment  available  to 
any  of  its  students  (1)  shall  assure  it¬ 
self  that  such  employment  is  made  avail¬ 
able  in  a  manner  which  would  not  vio¬ 
late  Subpart  B  if  it  were  provided  by  the 
recipient;  and  (2)  may  not  render  such 
assistance  to  any  agency,  organization, 
or  person  which  discriminates  on  the  ba¬ 
sis  of  handicap  in  its  employment 
practices. 

(c)  Employment  of  students  by  recipi¬ 
ents.  A  recipient  which  employs  any  of 
Its  students  may  not  do  so  in  a  manner 
which  violates  Subpart  B. 

§  84.48  Other  prohibited  disrrimination. 

(a)  Physical  education  and  athletics. 
(1)  In  providing  physical  education 
courses  and  athletics  and  similar  pro¬ 
grams  and  activities  to  any  of  its  stu¬ 
dents,  a  recipient  to  which  this  subpart 
applies  may  not  discriminate  on  the  ba¬ 
sis  of  handicap.  A  recipient  which  offers 
physical  education  courses  or  which  op¬ 
erates  or  sponsors  intercollegiate,  club, 
or  intramural  athletics  shall  provide  to 
hadicapped  students  equal  Opportunities 
for  comparable  participation  in  these 
activities. 

(2)  Physical  education  and  athletic  ac¬ 
tivities  offered  to  handicapped  students 
may  be  separate  or  different  from  those 
offered  to  nonhandicapped  students  to 
the  extent  that  separation  or  differenti¬ 
ation  is  necessary  to  ensure  the  health 
and  safety  of  the  students  or  to  take  into 
account  their  interests. 

(b)  Counseling  and  placement  serv¬ 
ices.  A  recipient  to  which  this  subpart 
applies  which  provides  personal,  aca¬ 
demic.  or .  vocational  counseling,  guid¬ 
ance,  or  placement  services  to  its  stu¬ 
dents  shall  provide  these  services  without 
discrimination  on  the  basis  of  handicap. 
The  recipient  shall,  at  a  minimum,  en¬ 
sure  that -handicapped  students  are  not 
counseled  toward  more  restrictive  par¬ 
ticipation  in  available  services  or  more 
restrictive  career  objectives  than  are 
nonhandicapped  students  with  similar 
interests  and  abilities. 

(c)  Social  organizations.  A  recipient 
which  provides  significant  assistance  to 


fraternities,  sororities,  or  similar  organi¬ 
zations  shall  assure  itself  that  the  mem¬ 
bership  practices  of  such  organizations 
do  not  permit  discrimination  otherwise 
prohibited  by  this  subpart. 

Subpart  F — Health,  Welfare,  and  Social 
Services 

§  84.51  Application  of  this  subpart. 

Subpart  F  applies  to  health,  welfare, 
and  other  social  service  programs  and 
activities  which  receive  or  benefit  from 
Federal  financial  assistance  and  to  re¬ 
cipients  which  operate,  or  which  receive 
or  benefit  from  Federal  financial  assist¬ 
ance  for  the  operation  of,  such  programs 
or  activities. 

§  84.52  Health  services. 

(a)  Availability  of  services.  (1)  A  re¬ 
cipient  which  provides  health  benefits  or 
services  may  not,  on  the  basis  of  handi¬ 
cap,  deny  these  benefits  or  services  to 
qualified  handicapped  persons. 

(2)  A  recipient  which  provides  health 
benefits  or  services  may  not  deny  these 
benefits  or  services  through  discrimina¬ 
tory  application  of  policies  regarding  de¬ 
posits,  extension  of  credit,  or  other  fi¬ 
nancial  matters. 

(b)  Level  of  services.  (1)  -All  health 
services  shall  be  provided  to  handicapped 
persons  to  the  same  extent  that  they  are 
provided  to  nonhandicapped  persons  and 
in  such  manner  as  is  necessary  to  afford 
handicapped  persons  equal  oiHX>rtunitie6 
for  comparable  benefits  from  these  serv¬ 
ices. 

(2)  A  recipient  shall  develop  and  im¬ 
plement  procedures  to  assure  Itself  that 
handicapped  persons  are  not  subjected 
to  discriminaUon  by  reason  of  the  reci¬ 
pient’s  referrals  of  such  persons  to  other 
entities  or  persons  providing  health  ben¬ 
efits  or  services. 

§  84.53  Welfare  and  other  social  services. 

In  providing  welfare  or  other  social 
services  or  benefits,  a  recipient  may  not, 
on  the  basis  of  handicap: 

(a)  Deny  a  qualified  handicapped  per¬ 
son  these  benefits  or  services; 

(b)  Provide  benefits  or  services  in  a 
manner  that  limits  or  has  the  effect  of 
limiting  the  participation  of  qualified 
handicapped  persons;  or 

(c)  Subject  a  handicapped  person  to 
different  standards  of  eligibility  for  the 
benefits  or  services. 

§  84.54  Education  of  institutionalized 
persons. 

A  recipient  to  which  this  subpart  ap¬ 
plies  and  which  operates  or  supervises  a 
residential  or  day  care  program  or  ac¬ 
tivity  for  persons  who  are  institutional¬ 
ized  because  of  handicap  shall  ensure 
that  each  qualified  handicapped  person 
in  its  program  or  activity  is  proveded  a 
suitable  education,  as  defined  in  9  84.36. 
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I.  INTRODUCTION 

The  proposed  regulation  will  implement  section  504  of  the  Rehabilitation  Act  of 
1973,-  as  amended,  which  reads  as  follows: 

No  otherwise  qualified  handicapped  individual  in  the  United  States,  •• 
shall,  solely  by  reason  of  his  handicap,  be  excluded  from  the  participation 
in,  be  denied  the  benefits  of,  or  be  subjected  to  discrimination  under  any 
program  or  activity  receiving  Federal  financial  assistance. 

Under  HEW’s  guidelines  any  proposal  which  will  have  an  impact  exceeding  $100  mil¬ 
lion  in  any  one  year  is  subject  to  the  requirements  of  Executive  Order  11821.  Under  the  ' 
guidelines  relating  to  Inflationary  Impact  Statements,  any  such  regulation  must  be  care¬ 
fully  evaluated  in  terms  of  benefits  as  well  as  costs.  In  addition  alternatives  to  the  pro¬ 
posed  action  must  be  reviewed.* 

Preliminary  analysis  indicated  the  likelihood  that  the  $100  million  threshold  would 
be  crossed  and  an  analysis  required.  The  following  analysis,  although  generally  con¬ 
forming  to  the  stated  guidelines,  has  some  special  features  and  limitations  that  should 
be  made  explicit  at  the  outset. 

Although  the  analysis  attempts  to  measure  cost  impacts,  it  does  not  link  them  to  effects 
on  inflation.  This  regulation  affects  services  provided  primarily  by  the  public  sector,  and 
the  link  between  Increased  cost  and  inflationary  pressure  is  not  as  direct  as  with  regula¬ 
tions  that  increase  unit  costs  in  the  private  sector.  For  example,  state  and  local  govern¬ 
ments  may  choose  to  cover  the  increased  cost  of  special  education  by  increasing  tax 
revenues,  or  by  reallocating  available  resources,  thus  precluding  the  inflationary  pressure 
associated  with  deficit  financing.  __ 

Another  special  feature  is  that  some  of  the  regulation's  requirements  duplicate  the 
provisions  of  pre-existing  federal  or  state  law  or  court  decree.  In  such  instances,  the 
effect  of  the  section  504  regulation  is  to  impose  an  additional  sanction  in  order  to  hasten 
and  to  help  enforce  compliance.  The  policy  decision  in  these  cases  is  not  whether  to  incur 
a  set  of  costs  and  benefits,  but  whether  or  not  to  increase  the  rapidity  with  which  they 
materialize.  Thus  where  the  regulations  requirements  duplicate  or  strengthen  existing 


*OMB  has  stressed  that  the  statement  should  document  all  significant  costs  and  benefits 
even  if  they  do  not  have  any  direct  links  to  the  prices  of  goods  and  services  that  enter 
into  the  Consumer  or  Wholesale  Price  Index.  In  these  situations  the  Inflationary  Impact 
Statement  becomes  equivalent  to  the  more  traditional  cost/benefit  analysis  framework 
in  which  the  focus  is  much  broader  than  inflation  impact  --  all  effects  that  impact  on 
resource  allocation  efficiency  and  the  distribution  of  income,  if  they  are  large  enough, 
are  documented  and  evaluated  in  terms  of  benefits  and  costs. 
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mandates,  it  will  not  be  possible  to  distinguish  separately  the  costs  and  benefits  of  504  as 
opposed  to  existing  regulations  and  laws.  However  some  part  of  any  projected  increases 
in  costs  (and  benefits)  should  be  attributed  to  these  other  provisions  •  Indeed  for  some  of 
the  sub-parts  perhaps  even  the  major  part  should  be  attributed  to  them. 

The  analysis  attempts,  for  each  of  the  major  subparts,  to  present  data  and  informa¬ 
tion  on  the  magnitude  of  identifiable  costs  and  benefits.  The  material  is  presented  in  a 
way  that  will  help  the  reader  evaluate  the  validity  and  reliability  of  the  estimates.  Wher¬ 
ever  possible,  ranges  of  estimates  are  presented  that  represent  extremes  of  assumptions 
about  parameters  (e.g.,  special  education  costs  per  pupil)  that  we  cannot  measure  reliably. 
In  some  cases  (e.g.,  employment  discrimination)  the  available  evidence  on  costs  and  bene¬ 
fits  is  very  indirect  and  impressionistic  while  in  others  (e.g.,  facility  accessibility), 
measurement  is  more  precise. 

In  all  cases  the  evidence  on  the  magnitude  of  benefits  is,  at  best,  based  on  scattered 
data  sources  and  studies.  Some  of  the  numbers  presented  are  no  more  than  reasoned 
guesses.  TWo  remarks  are  in  order  here.  First,  the  fact  that  certain  kinds  of  benefits 
are  difficult  to  measure  (e.g.,  psychic  benefits)  does  not  make  them  any  less  important. 
Second, 'we  have  attempted,' wherever  possible,  to  identify  sub-groups  of  recipients  based 
on  their  neediness,  e.g.,  severely  and  profoundly  handicapped  children  vs.  mildly  handi¬ 
capped.  This  will  help  the  reader  in  striking  his  own  balance  on  the  magnitude  of  psychic 
benefits. 

The  evaluation  is  divided  into  six  sections,  five  of  which  correspond  to  the  subparts 
of  the  proposed  regulation;  Sut^rt  B,  Employment  Practices;  Sul^rt  C,  Program 
Accessibility;  Subpart  D,  Elementary  and  Secondary  Education;  Subpart  E,  Higher  Educa¬ 
tion;  and  Subpart  F,  Health  and  Social  Services.  A  final  section  summarizes  the  findings 
of  the  analyses  of  the  various  subparts. 

The  conclusion  of  the  analysis  is  that  the  benefits  forthcoming  (psychic  as  well  as 
pecuniary)  provide  a  substantial  offset  to  the  costs  that  will  be  incurred.  The  costs  in¬ 
volved  will  not  be  as  great  as  is  widely  thought  and  the  compelling  situation  of  some  of 
the  handicapped  persons  involved  tips  the  balance  in  fiivor  of  proceeding  with  immedi¬ 
ate  implementation  of  the  regulation. 

The  details  of  the  regulation,  such  as  wording  of  key  phrases,  precise  extent  of  popu¬ 
lation  coverage,  etc,  are  discussed  at  various  points  in  the  analyses.  The  major  issues 
are:  alternative  ways  of  wording  the  "reasonable  accommodation"  provision;  determining 
the  proper  incidence  rate  for  the  handicapping  condition.  "Learning  Disabled;"  determin¬ 
ing  who  should  bear  the  non-educational  costs  associated  with  severely  handicapped  children 
who  require  a  residential  setting;  and  alternative  timing  and  phase  in  strategies. 
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II.  EMPLOYMENT  PRACTICES  (Subpart  B) 

Subpart  B  prohibits  discrimination  in- employment  against  handicapped  individuals. 

The  principles  developed  under  the  Civil  Rights  Act  of  1964  and  the  Education  Amendments 
of  1972  were  used  as  a  basis  for  this  subpart.  Its  provisions  are  consistent  with  those  of 
section  503  of  the  Rehabilitation  Act  which  requires  federal  contractors*  to  take  affirmative 
action  in  the  employment  of  qualified  handicapped  persons. 

Although  all  the  provisions  of  this  subpart  are  aimed  at  the  same  dljjective — assuring 
nondiscriminatory  treatment  of  handicapped  workers— they  differ  in  one  important  way. 

One  group  relate  to  the  employer's  recruitment,  selection  and  promotion  procedures  and 
practices,  while  the  other  relates  to  the  structure  of  the  work  situation  and  requires  that 
employers  make  "...reasonable  accommodation  to  the  known  physical  or  mental  limita¬ 
tions  of  a  handicapped  applicant  or  employee  imless  the  recipient  can  demonstrate  that  the 
accommodation  would  impose  an  undue  hardship  to  the  operation  of  the  recipient's  pro¬ 
gram.  "  Reasonable  accommodation  includes  adjustments  like  making  facilities  readily 
accessible,  jdt)  restructuring,  part-time  and  modified  work  schedules,  acquisition  or 
modification  of  equipment  and  devices,  and  other  similar  actions.  The  determination  of 
whether  an  accommodation  will  be  required  (i.e.,  whether  undue  hardship  exists)  will 
be  based  on  such  factors  as  the  size  and  type  of  the  recipients  operation  and  the  nature 
and  cost  of  the  needed  accommodation. 

The  provisions  dealing  with  recruitment,  selection  and  promotion  procedures  are 
designed  to  eliminate  discriminatory  practices  without  imposing  any  added  cost  (with  the 
possible  exception  of  minor  administrative  costs)  upon  recipients.  For  example,  many 
firms  and  agencies  make  routine  pre -employment  inquiries  about  the  mental  and  physical 
condition  of  the  applicant .  The  proposed  regulation  would  require  that  all  employment 
application  forms  state  that  any  handicap -related  information  requested  will  not  in  itself 
be  used  as  a  basis  for  denying  employment.  Also  any  such  inquiry  must  be  confined  to 
job  related  matters  and  information  must  be  kept  confidential. 

These  provisions  will  especially  aid  those  with  the  less  visible  handic^ping  conditions 
(e.  g.  epilepsy,  diabetes,  emotional  problems).  Many  of  these  individuals  are  seriously 
inhibited  in  their  job  search  because  of  the  fear  that  they  will  be  summarily  rejected  if  they 
reveal  their  handicapping  condition.  For  example,  a  person  with  epilepsy  who  could 
qualify  for  a  better  job  may  not  apply  because  a  minor  accommodation  would  be  required  and 


♦The  proposed  regulation  will  apply  to  the  recipients  of  HEW  grants  (as  opposed  to  con¬ 
tracts)  who  are  for  the  most  part  public  or  non-profit  organizations  (as  opposed  to 
proprietary  firms).  However  there  is  an  area  of  overlap  with  503  since  many  univer¬ 
sities  receive  both  grants  and  contracts  from  the  federal  government. 
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he  is  afraid  to  reveal  his  ccndition.  In  this  situation  the  individual's  earnings  capacity  is 
reduced  even  though  the  employer  might  have  been  willing  to  make  the  required  accom* 
modation.  Thas,  the  procedural  provisians  by  th^nselves,  even  without  additinwal 
reasonable  accommodatlaBS,  will  produce  benefits  in  the  form  of  increased  earning^  for 
handicapped  workers*  Since  the  cost  imposed  on  enqiloyers  by  these  procedural  require¬ 
ments  will  be  neg^dgfole,  this  part  of  the  siiipart  is  clesrly  higUy  cost  effective* 

The  reasonable  accommodatian  provision  also  seeks  to  provide  benefits  by  breaking 
down  the  employment  barriers  due  to  ignorance  and  stereotyped  thinking*  It  differs  from 
the  procedural  provisions,  however,  in  that  it  will  require  employers  in  some  situations 
to  incur  additional  costs  at  the  outset  in  order  for  the  handicapped  worker  to  be  equally 
productive.  The  phrases  "in  some  situaticms"  and  "at  the  outset"  are  underlined  to  stress 
that  for  most  combinations  of  types  of  handicapping  condition  and  job  category  "reasonable 
accommodation"  will  require  either  no  or  only  minor  outlays. 

For  example,  it  might  involve  no  more  than  abandoning  a  misconceptian  such  as 
thinking  that  hiring  a  person  with  epilepsy  will  raise  accident  insurance  rates.  And  in 
situations  where  outlays  are  required  it  will  usually  involve  only  a  minor  initial  investment 
rather  than  a  major  on-going,  oittlay*  For  example,  this  might  mean  recognizing  that  the 
traditional  j(^  specifications  are  either  outmoded  or  can  be  easily  adapted  to  the  particular 
type  of  handicap  in  question. 

Of  course  there  are  some  situations  where  the  types  of  accommodations  that  would  be 
required  can  become  a  source  of  controversy.  These  situations  are  of  two  kinds.  One 
involves  disease  entities  that  may  or  may  not  be  in  a  stabilized  condition.  Diabetes  and 
cancer  are  the  two  inq>ortant  types  that  occur  in  practice.  *  Dispute  can  arise  over  what 
the  actual  probabilities  of  re-occurxence  are  and  we  will  review  the  experience  under 
section  503  in  connection  with  this  issue.  • 

The  other  class  of  situations  involves  the  various  kinds  of  emotional  handicaps  -- 
psychotic  reaction,  depression,  anxiety  reaction,  etc.  The  emotional  handicaps  differ 
sharply  from  the  physical  in  how  much  they  can  be  overcome  by  simple  job  restructuring 
and  other  kinds  of  minor  accommodations.  As  shown  below  (appendix  A,  table  5),  the  effect  I 

of  emotional  handicaps  on  earnings  is  much  greater  than  for  many  severe  types  of  physical  j 

disabilities,  ft  is  not  clear  whether  discrimination  by  employers  is  as  major  a  factor  in 
lowering  earnings  for  the  emotionally  disturbed  group  as  for  the  other  group.  In  any  case,  ' 


♦Interview  with  David  Brigham,  Office  of  Federal  Contract  Compliance  and  Programs. 

Mr.  Brigham  provided  information  from  his  experience  with  administering  section  503. 

(It  should  be  noted  that  the  Office  for  Civil  Rights  does  not  view  this  problem  in  terms 
of  reasonable  accommodation,  but  in^terms  of  whether  such  a  person  is  qualified  for  the 
job  in  question.  The  discussion  of  the  problem  is  retained  here  and  on  page  11,  however, 
because  it  conforms  to  the  author's  analysis  of  the  issue.) 
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the  applicability  of  most  of  the  known  types  of  "reasonable  accommodaticm"  would  appear 
to  be  limited  for  those  with  emotional  handicaps.  As  experience  evolves,  the  program 
should  be  closely  monitored  for  guidance  on  this  issue. 

The  reasonable  accommodation  provision  is  likely  to  generate  concern  about  possible 
significant  cost  increases.  Therefore  the  rest  of  this  section  is  primarily  devoted  to  pre¬ 
senting  data  and  survey  results  on  the  probable  costs  of  reasonable  accommodation.  First, 
however,  evidence  on  pecuniary  benefits  (attributable  to  the  entire  subpart)  is  also  presented. 

It  is  important  to  note  that  the  cost  of  making  buildings  accessible,  vdiich  is  one  im¬ 
portant  type  of  reasonable  accommodation,  will  be  covered  below  in  the  analysis  of  sub¬ 
part  C.  In  balancing  costs  and  benefits  for  the  entire  regulation  the  reader  should  be 
careful  not  to  double  count  the  costs  of  making  buildings  accessible.  The  cost  of  building 
accessibility  should  be  added  to  the  non-accessibility  costs  of  all  the  other  subparts  and 
then  this  total  cost  should  be  compared  to  the  sum  of  the  benefits  flowing  from  each  of  the 
subparts  (again  being  sure  not  to  double  count  any  benefits). 

Benefits* 

There  will  be  both  psychic  and  pecuniary  benefits  from  eliminating  job  discrimination. 
Both  society  in  general  and  the  handicapped  worker  in  particular  will  obtain  some  psychic 
benefits  from  the  elimination  of  en^>loyment  discrimination.  The  fact  that  psychic  benefits 
cannot  be  easily  measured  objectively  does  not  make  them  any  less  significant  and  they 
should  be  considered  when  the  overall  balance  is  struck  between  costs  and  benefits. 

Pecimiary  benefits  accrue  in  the  form  of  increased  earnings  and  employment  stability 
for  the  disabled  workers  which  reflects  their  greater  contribution  to  the  Gross  National 
Product. 

How  great  are  these  pecuniary  benefits  likely  to  be?  Given  the  state  of  existing 
knowledge,  there  is  no  basis  for  anything  more  than  an  informed  guess.  We  estimated 
(see  appendix  A)  that  the  regulation  might  affect  about  one  million  disabled  workers.  We 
also  estimated  that  the  annual  earnings  of  partially  work  disabled  males  mig^  be  as  much 
as  18%  lower  on  account  of  emplojrment  discrimination.  Combining  these  two  estimates 
yields  an  estimate  of  approximately  $1  billion  per  year  in  benefits  via  the  higher  earnings 
capacity  of  handicapped  workers.  If  we  halve  the  estimate  of  the  effect  of  discrimination 
on  earnings  (to  9%)  then  the  estimate  of  annual  benefits  is  halved,  etc. 


*The  benefit  estimates  are  based  on  estimates  of  certain  parameters  that  were  derived 
from  a  brief  analysis  of  available  data  on  disability  status  and  earnings.  See  appendix  A 
for  the  details  of  this  survey. 
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Costs  Associated  with  Reascmable  Accommodations 

This  part  of  the  subpart  requires  covered  agencies  and  firms  to  make  reasonable 
outlays  on  whatever  special  resources  are  needed  for  full  utilization  of  handicapped 
applicants.  As  noted  above,  probably  the  major  source  of  cost  increase  associated  with 
reasonable  accommodation  in  employment** -that  of  making  buildings  physically  accessible-- 
is  covered  below  as  a  separate  subpart.  For  most  cases  the  only  other  types  of  accommo¬ 
dations  that  are  envisaged  are  those  that  involve  little  more  than  discarding  stereot3rpes 
about  what  impact  employing  handicapped  workers  will  have  on  the  agency  or  firm.  One  of 
the  most  widespread  of  these  myths  is  that  employing  handicapped  workers  will  decrease 
safety  performance  and  increase  disability  and  life  insurance  rates.  A  number  of  studies 
have  shown  that  this  is  not  the  case.  * 

If  an  agency  or  firm  has  never  employed  a  handicapped  worker  then  the  chances  are  it 
has  not  done  any  systematic  thinking  about  the  task  content  of  its  various  job  categories.  ** 

It  always  appears  at  first  that  someone  with  a  dramatic  physical  handicap  (e .  g.  a  totally 
blind  person)  could  not  perform  the  work  at  the  productivity  level  of  a  non -handicapped 
person.  However  many  modem  jobs  involve  primarily  mental  tasks  and  once  the  percent 
of  sub-tasks  that  require  the  missing  physical  ability  (sight,  use  of  both  hands,  etc.)  falls 
below  a  certain  percentage,  it  is  possible,  and  often  simple,  to  restructure  the  job  situation 
so  that  the  handicapped  worker  can  perform  equally  well. 

Experts  in  the  area  of  vocational  rehabilitation  stress  a  general  principal  that  ex¬ 
plains  some  of  the  surprising  patterns  in  the  data  on  earnings  by  type  and  severity  of 
disability.***  The  basic  idea  is  that  the  variety  of  job  situations  in  a  modem  economy 
combined  with  the  great  variety  of  forms  that  physical  disabilities  take,  assures  that 
there  will  be  at  least  a  few  rewarding  and  renumerative  j(^s  that  can  be  very  easily 
restructured  for  any  physically  handicapped  individual.  Data  in  appendix  A  on  the  em¬ 
ployment  of  veterans  show  that  there  is  relatively  high  earnings  and  employment  partici¬ 
pation  among  even  very  severely  handicapped  veterans.  This  is  some  indirect  evidence 
for  the  general  principal.  More  direct  evidence  will  now  be  presented.  There  have  been 

*The  results  of  several  surveys  are  summarized  in  Sandra  Kalenik,  "Myths  About  Hiring 
the  Physically  Handicapped"  Jdj  Safety  and  Health.  Vol.  2  #9,  Sep  1974:  and  in  J.  Wolfe, 
"Disability  is  No  Handicap  for  DuPont",  The  Alliance  Review,  National  Alliance  of 
Businessmen,  Winter  73-74.  A  detailed  study  of  the  relationsh^)  between  jdi  safety  in¬ 
surance  and  hiring  workers  with  epilepsy  is  Ellers  and  Melone,  The  Underwriting  and 
Rating  of  Workmen’s  Compensation  Insurance  With  Particular  Reference  to  the  Coverage 
of  Employees  Afflicted  With  Epilepsy,  pidslished  by  the  Epilepsy  Foundation,  Wash.,  D.C. 

**This  was  found  by  Wilson,  et.  al.,  in  their  survey  study.  Wilson,  Richards  and  Berceni; 
Disabled  Veterans  of  the  Vietnam  Era:  Employment  Prc^lems  and  Prospects,  HumRRo 
Technical  Report  75-1,  Alexandria,  Va.  Jan  1975. 

***At  least  four  individuals  made  this  c^servation  to  the  author:  Mr.  Dave  Brigham, 

Mr.  George  Majors,  Ms.  Anne  Beckman,  and  Mr.  Edward  Lynch. 
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a  number  of  surveys  that  document  what  firms  have  done  to  accommodate  handicapped 
workers.  The  initial  experience  of  the  Office  of  Federal  Contract  Compliance  and  Programs 
(OFCCP)  with  enforcing  section  503  is  also  reviewed.  Finally  we  present  a  detailed  docu¬ 
mentation  of  the  types  of  jobs  that  have  been  successfully  adapted  to  accommodate  totally 
blind  individuals. 

(1)  Survey  Sttidies 

We  present  the  findings  c£  three  surveys,  one  by  the  Civil  Service  Commission,  one 
by  the  DuPont  Company  and  the  one  cited  above  that  was  undertaken  to  help  disabled 
Vietnam  veterans  with  their  employment  problems.* 

The  Office  of  Selective  Placement  of  the  Civil  Service  Commission  completed  a  survey 
in  August,  1970,  of  their  placement  of  severely  handicapped  individuals  in  the  federal 
government.  The  group  studied  did  not  include  mildly  or  moderately  handicapped  persons 
but  only  those  persons  whose  handicap  was  sufficiently  severe  to  preclude  their  placement 
through  regular  competitive  service  procedures.  The  following  description  of  the  surveyed 
employees  reveals  that  they  constitute  the  group  which  is  traditionally  the  hardest  to  place 
in  employment  and  the  one  which  would  be  e:q)ected  to  create  the  most  severe  problems  in 
terms  of  the  cost  of  accommodation: 

More  than  one-third  of  the  appointees  were  deaf  or  had  severe  hearing 
losses.  Most  of  the  deaf  were  also  mute.  Other  disabilities  commonly 
noted  were  blindness,  upper  and  lower  body  impairments,  “and 
amputations.  More  than  half  of  the  appointees  had  multiple  impairments. 

Nevertheless,  very  little  job  restructuring  or  work-site  modification  was  necessary  to 
accommodate  the  limitations  of  these  employees.  In  terms  of  job  restructuring,  317  of 
the  397  persons  placed  required  no  accommodation,  62  required  some  (described  by  the 
respondents  as  "incidental”),  and  18  did  not  respond.  Thus,  of  the  379  who  did  respond, 
80.5%  or  4  out  of  5  required  no  job  restructuring  at  all. 

In  terms  of  modification  of  work  sites,  336  persons  required  no  modification,  44  re¬ 
quired  some  (primarily  minor  changes,  such  as  adjustment  of  work  benches),  and  17  did 
not  respond.  Thus  of  the  380  who  did  respond,  86.9%  or  7  out  of  8  required  no  work  site 
modification.  The  CSC  report  based  on  the  survey  concludes  that  "contrary  to  the  general 
assumption,  the  severely  handicapped  do  not  usually,  or  even  often,  require  major  alter¬ 
ations  in  a  job  situation.  When  changes  are  made,  they  were  such  incidental  things  as 
installing  a  wheelchair  ramp  at  a  building  entrance,  rearranging  desks  and  file  cabinets  to 
improve  mobility  and  accessibility,  etc." 

*The  reader  is  cautioned  that  these  studies  may  n^  be  representative  of  the  universe  of 
employers  that  will  be  covered  by  the  proposed  regulation  and  hence  only  moderate  con¬ 
fidence  in  their  resources  is  warranted.  Note  also  that  these  studies  deal  primarily 
with  physically  handicapped  persons. 
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Another  study  was  conducted  at  £•!•  DuPont  de  Nemours  and  Con^Mmy*  The  occupa¬ 
tions  of  the  employees  studied  and  the  range  of  their  handicaps,  as  well  as  the  results  of 
the  study,  are  described  in  an  article*  ptfclished  in  the  Alliance  Review.  Table  1  shows 
the  distribution  of  handiciq[>ped  workers  by  type  of  occupation  and  disabling  condition.  The 
relevant  findings  were  that  there  was  no  increase  in  insurance  costs  and  that  the  physical 
adjustments  required  were  minimal,  with  most  of  the  handicapped  workers  requiring  no 
special  work  arrangements  at  all.  In  terms  of  safety,  job  performance  measures,  job 
stability  and  attendance  record,  the  handicapped  workers  as  a  gtoap  scored  higher  than 
non-handicapped  workers. 

In  the  survey  of  disabled  Vietnam  era  veterans  (which  included  a  large  fraction  of 
severely  disabled  veterans)  a  question  was  asked  each  veteran  about  what  special, 
accommodations  (if  any)  were  made  by  their  employer.  Only  11%  of  the  veterans  who  had 
held  a  job  in  1973  reported  that  any  special  accommodation  was  made  at  all.  **  Table  2 
presents  a  distribudon  of  the  accommodations  reported  by  type  of  special  arrangement. 
The  authors  of  the  study  based  on  diis  survey  conducted  extensive  content  analysis  of  all 
the  responses  they  received.  They  concluded  that: 

*'As  the  tables  show,  most  of  the  special  arrangements  make  minimal 
demands  on,  or  entail  minimal  costs  to  the  employer.  •  .even  in  cases 
where  the  employer  provided  special  equipment  the  cost  seemed  to 
be  minimal . ”*♦* 

(2)  OFCCP  Experience  with  Section  503 

OFCCP  has  the  responsibility  for  enforcing  non-discriminatory  employment  of  handi- 
C£q>ped  individuals  by  aU  employers  who  receive  contracts  from  the  federal  government. 
The  503  regulation  is  similar  to  subpart  B  of  the  proposed  regulation  except  that  it  also  re¬ 
quires  that  affirmative  action  be  taken.  It  is  generally  agreed  that  affirmative  action  can 


♦Wolfe,  *T)isability  Is  No  Handicap  for  DuPont,  ”  Op.  Git. 

♦♦This  low  percentage  may  not  neccessarily  be  a  good  sign  overall.  It  might  reflect  lack 
of  effort  on  the  part  of  some  employers  as  well  as  lack  of  necessity.  This  data  set  also 
contains  a  question  on  perceived  discrimination  (see  appendix  A,  table  A-9)  but  the 
authors  did  not  present  any  tabulations  which  crossed  the  response  on  the  accommodation 
question  with  the  perceived  discrimination  response.  If  they  were  uncorrelated  then  the 
low  overall  percentage  who  reported  receiving  any  special  acconunodation  would  be  un¬ 
ambiguously  a  good  thing. 

♦♦♦Wilson,  Richards  and  Bercini,  Op.  Cit.,  p.  156. 
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TABLE  1 

HANDICAPPED  EMPLOYEES  OF  DUPONT  CO.  BY  OCCUPATION 


AND  TYPE  OF  DISABILITY 
(PERCENT  DISTRIBUTIONS) 

OCCUPATION 

(Total  number .  1,  452) 

Professional,  Tech.  &  Mgr.  .....  23.0% 

Craftsmen . 38.7 

Operatives . 16.0 

Clerical  &  Kindred . 15.4 

Laborers  and  Service  Wks  .....  .  6.8 

100.0 

TYPE  OF  DISABILITY 

(Total  number . .  1, 459*) 

Nonparalytic  Ortheopedic  28.4% 

Heart  Disease  26.0 

Vision  Impairment  19.0 

Amputation  11.2 

Paralysis  7.3 

Epilepsy  3.8 

Hearing  Impairment  2.9 

Total  Deafness  .  9 

Total  Blindness  .3 

100.0 

*Some  employees  have  more  than  one  handicap. 


Source:  Wolfe,  **Disability  Is  No  Handicap  for  DuPont,  ”  Op.  Cit. 
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Imply  a  significantly  higher  level  of  extra  effort  than  implied  by  the  concept  of  reasonable 
accommodation.  Thus  the  use  of  the  503  e3q>exlence  as  a  guide  to  what  will  happen  under 
504  is  clearly  conservative  in  that  503  will,  because  of  its  affirmative  action  provision, 
lead  to  larger  costs  than  will  be  necessary  under  504. 

Mr.  David  Brigham  of  OFCCP  provided  detailed  information  on  what  the  early  experi¬ 
ence  under  503  has  been.  Their  procedures  recommend  a  sixty  day  "cooling  off*  period 
during  which  a  potential  complaint  is  discussed  between  only  the  employer  and  the  handi¬ 
capped  worker.  Mr.  Brigham  reported  that  the  large  majority  of  complaints  have  been 
disposed  of  during  this  cooling  ofi  period  without  having  required  any  hearings  before 
federal  officials.  A  total  of  331  complaints  have  thus  far  not  been  resolved  during  the 
cooling  off  period  and  have  reached  the  level  of  arbitration  before  OFCCP  ofiicials.  It 
follows  therefore  that  these  331  complaints  represent  predominantly  serious  situations. 
The  average  situation  over  all  workers  who  initiate  complaints  will  be  much  less  serious 
and  costly. 


TABLE  2 


CATEGORIES  OF  SPECIAL  JOB  ARRANGEMENTS  MADE  BY  EMPLOYERS,  AND 
PERCENT  OF  VETERANS  REPORTING  ARRANGEMENTS  IN  EACH  CATEGORY 

Special  Job  Arrangements 

Percent 

N 

Flexibility  of  hours 

18 

56 

Extra  rest  breaks 

16 

49 

Assigned  to  appropriate  job  in  the  first  place 

16 

49 

Regular  duties  but  no  lifting 

13 

40 

Change  of  duties  or  transfer  of  job 

10 

31 

Special  equipment 

8 

24 

Work  at  own  pace 

7 

22 

Sp^ial  parking 

5 

16 

Help  from  siq>ervisor  or  others 

4 

12 

.Miscellaneous  2  5 


*Based  on  a  content  analysis  of  304  randomly  selected  job  arrangements  reported  by 
disabled  veterans  in  response  to  the  question,  **Did  your  employer  make  currangements 
so  that  you  could  work  with  your  disability?  (For  example,  extra  rest  periods,  special 
parking,  special  equipment  for  doing  the  work,  change  of  job  duties,  help  from 
siq)ervisor).** 

Source:  Taken  from  Wilson,  Richards  and  Bercini,  Op.  Cit.  p.  155,  table  V-11. 
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Mr.  Bright  said  that  almost  all  of  the  difficult  cases  to  date  fall  into  two  categories. 
One  involves  disabilities  caused  by  disease  entities  that  have  not  obviously  stabilized- 
cancer,  diabetes,  etc.  Here  the  position  of  OFCCP  has  been  that  if  the  person  is  qualified 
at  the  present  time  then  the  burden  of  proof  is  on  the  employer  to  show  that  the  costs  of 
the  imexpected  recurrence  of  the  disease  entity  (e.g.  costs  of  providing  a  new  worker 
with  break-in  training)  are  so  high  as  to  make  the  accommodation  unreasonable. 

Mr.  Brigham  noted  that  the  crucial  factor  in  determining  whether  the  cost  imposed  would 
be  unreasonable  is  the  size  of  the  firm  and  the  proportion  of  total  enq)loyment  cost  that 
the  extra  cost  would  constitute. 

The  other  problem  area  are  cases  associated  with  emotional  handicaps.  How  to  de¬ 
fine  reasonable  accommodation  in  these  situations  requires  difficult  judgments.  A  re¬ 
lated  issue  is  that  of  determining  whether  the  complaining  person  really  considered 
himself  a  handicapped  person  of  if  he  is  just  using  the  handicsq)  as  a  way  of  saving  a  job 
that  he  (she)  is  being  dismissed  from  on  other  grounds. 

(3)  Jobs  and  Accommodations  for  Blind  Individials* 

Since  World  War  II  there  have  been  a  number  of  very  detailed  surveys  of  the  employ¬ 
ment  situations  of  totally  blind  veterans.  Many  studies  of  job  restructuring  aimed  at 
opening  up  jobs  for  blind  people  are  readily  available.  The  most  well  known  judicial 
decision  on  what  constitutes  reasonable  accommodation  also  involves  a  blind  individual. 
Thus,  the  Information  about  adjustments  required  for  people  who  are  totally  blind,  which 
is  a  very  severe  disability,  can  be  used  to  illustrate  in  detail  what  reasonable  accommo¬ 
dation  might  entail  in  practice. 

The  court  case  involved  a  blind  teacher  in  upstate  New  York.  The  New  York  State 
education  law  contains  a  regulation  that  specifically  forbids  school  administrators 
from  laying  off  a  teacher  who  goes  blind  as  long  as  the  handicap  does  not  interfere  with 
his  ability  to  teach.  In  his  argument**  the  judge  reasoned  that  blindness  in  and  of  itself 
does  not  impair  the  faculties  required  to  be  an  effective  teacher  (i.e.,  ability  to  organize 
material  for  presentation,  present  it  orally  before  the  class,  etc.)  so  that  the  law  required 
that  the  school  system  siq>ply  the  teacher  with  whatever  special  resources  were  necessary 
to  carry  out  the  ancillary  functions  of  paper  grading,  calling  on  students  who  raise  their 
hands,  etc. 


*Mr.  George  Majors,  Office  for  the  Blind  and  Visually  Handicapped  (HEW),  was  inter¬ 
viewed  in  connection  with  this  section.  He  and  his  staff  provided  the  references  cited 
herein. 

**Bevan  vs.  N.Y.  State  Teachers  Retirement  System,  345  N.Y.S.  2d.  921. 
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What  does  the  extra  cost  of  employing  a  blind  teacher  actually  amount  to  in  practice? 
In  the  school  year  1968-69  there  were  334  blind  teachers  working  in  elementary  and 
secondary  schools  in  the  United  States.  *  Dr.  Edward  Huntington  did  a  study  based  on 
questionnaire  and  personal  interviews  with  some  of  these  teachers  and  with  the  school 
administrators  in  the  systems  where  they  worked.**  He  questioned  administrators  on 
eight  potential  problem  areas:  lunchroom  8iq>ervision;  administering  tests;  study  hall 
supervision;  chaperoning  student  activities;  use  of  visual  aids;  fire  drifls;  keeping  written 
records;  and  disc4>line.  For  all  the  categories  Dr.  Huntington  found  that  either  the 
blind  teacher  could  do  what  appeared  at  first  to  require  sight  (e.g..  lead  children  out 
of  the  building  at  fire  drills),  or  that  coiiq>ensating  substitutions  could  be  made  between 
the  different  categories  (e.  g.  taking  on  more  monitoring  di^es  like  study  hall  and  dances 
instead  of  lunchroom  supervision).  Disc4>line  turned  out  not  be  the  problem  that  had  been 
expected.  However,  Dr.  Huntington  does  mention  the  caveat  that  there  is  still  some  dis¬ 
agreement  about  the  feasibility  of  blind  teachers  in  elementary  schools.  The  amounts 
of  extra  resources  that  the  average  blind  teacher  requires  were  very  minor  --a  braille 
typewriter  and  a  cassette  tape  recorder  for  keeping  written  records  and  the  occasional 
use  of  an  honor  student  to  help  proctor  examinations  and  then  read  the  answers  into  a  tape 
recorder. 

In  sum.  Dr.  Huntington’s  analysis  suggests  that  the  only  area  of  controversy  in  de¬ 
ciding  what  constitutes  reasonable  accommodations  for  blind  teachers  is  the  question  of 
the  age  of  the  students.  Clearly  the  issues  of  discipline  and  effective  pedagogy  (is  it  im¬ 
portant  educationally  for  the  teacher  to  be  able  to  see  the  young  child's  reaction?)  could 
be  important  at  the  lower  elementary  grade  levels.  However,  Dr.  Huntington's  analysis 
also  shows  that  there  will  be  no  problems  in  enforcing  reasonable  accommodation  for  blind 
teachers  at  the  secondary  and  college  level. 

Table  3  shows  how  a  sample  of  totally  blind  veterans  were  distributed  by  types  of 
job.  ***  The  very  uneven  distribution  of  the  totally  blind  by  type  of  work  suggests  that 
the  enforcement  of  reasonable  accommodation  will  have  to  be  very  flexible  —  not  all  jobs 
can  be  easily  adapted  to  lack  of  sight  although  the  range  of  possibilities  that  turns  op  in 
practice  is  truly  surprising.  ' 


*  Employment  of  Qualified  Blind  Teachers  in  Teaching  Positions  in  the  Public  School 
Systems  at  Both  the  Elementary  and  the  Secondary  Grade  Levels,  Report  Presented  by 
The  New  York  Association  for  the  Blind,  111  East  59th  Street,  New  York,  New  York 
10022,  March  1969.  Tables  I  and  11,  pp.  50-55. 

**Dr.  Huntington  presents  a  summary  of  his  findings  in  Employment  of  Qualified  Blind. . . ., 
Ibid,  pp  42-45. 

***Occupations  of  Totally  Blinded  Veterans  of  World  War  n  and  Korea,  prepared  by  the  Dept, 
of  Veterans  Benefits,  VA  pamphlet  7-10,  Va.,  Washington,  D.C.,  1956. 
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TABLES 

DISTRIBUTION  OF  JOBS  OF  338  TOTALLY  BLIND 
VETERANS  AMONG  DOD  PART  IV  C^J^SSIFICATIONS 
^(Pexcent  distributliQo) 


ProfessionaL  TecUcaL  and  Managerial  Work  (147) 
Musical  work 
Literary  work  (7) 

Public  service  work  (27) 

Technical  work  (17) 

Managerial  work  (92) 

Clerical  and  Sales  Work  (54) 

Recording  work  (4) 

General  clerical  work  (3) 

Public  contact  work  (47) 

'  Generalpdslic  contact  (15) 

Selling  (32) 

Service  Work  (6) 


Percent 

37.9% 

2.7% 

4.7 

18.3 

11.5 

62.5 
100.0 

13.9 

7.4% 

5.5 
’  87.0 
100.0 


1.5 


Farming  (48)  12.3 

General  farming ( 18)  37.5% 

Animal  care  (28)  ~  58.3 

Fruit  farming  and  gardening  (2)  .  4.1 

100.0 


Mechanical  Work  (37) 

Machine  trades  (8) 

Stone  or  glass  machining  (1) 

Mechanical  repairing  (7) 

Crafts  (29) 

Electrical  repairing  (8) 

Bench  woric  (11) 

Inspecting  and  testing  (2) 

Phtogn^hic  work  (8) 

Manual  work  (96) 

Observational  work  (5) 

Manipulative  woodc  (70) 

Benchwork  (Assembled  and  related)  (45) 

Machine  Operating,  manipulative  (25) 

Elemental  work  (21) 

Source:  Occupations  of  Totally  Blinded. . Ibid.,  p.  6. 


9.5 

21.6% 


78.3 

100.0 


24.7 

5.2% 

72.9 


21.8  _ 

100.0  100.0 
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The  s^y  based  on  this  survey  lists  in  detail  the  arrangements  and  accommodations 
surrounding  each  of  the  388  jcb  situations.  It  is  difficult  to  summarize  this  material  in 
that  the  specific  types  of  minor  devices,  task  restructuring  and  use  of  sighted  individuals 
is  so  diverse.  In  the  professional  pttf}lic  service  and  managerial  areas  the  part  time 
assistance  of  a  graduate  student  (or  otlier  secondary  wozker-*wlfe,  elderly  part  time 
worker,  etc.)  is  usually  the  only  extra  resource  required  (when  any  are  required  at  all). 

In  the  employment  and  clerical  field  the  accommodation  usually  involves  only  minor  Job 
restructuring  to  allow  the  blind  clerk  or  secretary  to  specialize  in  those  parts  of  the 
office  information  network  that  do  not  require  immediate  sight  —  e.g.,  handling  infor¬ 
mation  received  over  the  phone  and  stored  in  dict^hones  as  opposed  to  processing 
written  information  left  in  in-boxes  that  require  immediate  response. 

Recent  developments  in  jd?  restructuring  technology  suggest  that  the  clerical  area  is 
going  to  become  a  more  important  source  of  employment  for  blind  individuals.  The 
general  area  is  called  "Information  Service  Processing"  and  includes  such  jobs  as  social 
security  service  representative,  vehicle  dispatchers  and  starters,  estimators  and  in¬ 
vestigators,  etc.  * 

Precise  Wording  of  the  Reasonable  Accommodation  Provision. 

Our  analysis  strongly  suggests  that  in  the  large  majority  of  cases  enforcement  of 
reasonable  accommodation  will  not  result  in  any  significant  cost  increase  for  employers. 
However,  some  of  the  material  covered  indicated  that  there  are  situations  in  which 
accommodation  would,  except  for  very  large  agencies  and  firms,  require  significant 
financial  outlays,  and/or  risks  and  disnq;>tions.  This  suggests  that  thought  should  be  given 
to  alternative  ways  of  wording  the  provision.  One  approach  possible  would  be  to  define 
reasonable  accommodation  as  a  percent  of  some  economic  factor  such  as  the  total  wage 
bill  or  per  employee  costs.  No  completely  satisfactory  solution  has  yet,  however,  been 
devised. 


♦Louis  ViecdLL,  Guidelines  for  the  Selection,  Training,  and  Placement  of  Blind  Persons 
in  Information  Service  Expediting,  Rehabilitation  Institute,  Southern  Illinois  University, 
Carbondale,  Illinois,  June  1975. 
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m.  PROGRAM  ACCESSIBILITY  (Subpart  C) 

Subpart  C  prohibits  the  exclusion  of  qualified  handicapped  persons  by  reason  of  the 
inaccessibility  of  a  recipient's  facilities;  it  applies  to  all  programs  and  recipients  covered 
by  the  proposed  regulation.  Two  standards  are  establish^  for  program  accessibility  — 

one  for  new  construction  and  alteration  (84.23),  the  other  for  existing  buildings  (84.22). 

\ 

Under  section  84. 23,  new  construction  and  design  must,  at  a  minimum,  meet  the 
standards  for  barrier  free  construction  established  by  the  American  National  Standards 
Institute  (ANSI),  Any  alteration  of  existing  buildings  which  is  undertaken  must  also  con¬ 
form  to  the  ANSI  standards  if  the  alteration  involves  work  on  a  portion  of  the  facility  which 
is  covered  by  the  ANSI  standards,  such  as  toilets,  elevators,  stairs,  and  curbs.  All 
federal  and  federally  assisted  construction  is  subject  to  virtually  identical  requirements 
under  the  Architectural  Barriers  Act,  P.L.  90-480;  public  buildings  are  subject  to  similar 
requirements  imposed  by  state  law  in  forty-eight  states. 

Under  section  84. 22  (existing  facilities)  each  program  or  activity,  when  viewed  in  its 
entirety,  must,  within  three  years  of  the  effective  date  of  the  regulation,  be  physically 
accessible  to  handicapped  persons.  Because  of  the  flexibility  allowed  by  the  regulation, 
it  is  expected  that  most  recipients  will  be  able  to  achieve  compliance  by  altering,  at  the 
very  most,  only  one-third  of  their  existing  buildings. 

The  following  presents  a  range  of  estimates  of  the  cost  of  compliance  for  existing 
facilities.  Although  the  estimates  lack  precision,  they  do  give  some  idea  of  the  magnitude 
of  the  costs  which  wiU  be  incurred.  After  presenting  cost  estimates,  the  sources  of  bene¬ 
fits  are  indicated  and  alternatives  are  considered. 

Cost  Estimates 

New  Construction 

The  Office  of  Facilities,  Engineering  and  Property  Management  (OFEPM),  HEW, 
recommends  that  for  budget  purposes  the  cost  of  barrier-free  construction  should  be 
estimated  at  one-half  of  one  percent  of  the  total  project  cost.  Other  estimates  vary  from 
one-tenth  to  one  percent.  The  most  commonly  accepted  figure  is,  however,  the  one  rec¬ 
ommended  by  OFEPM.  This  low  percentage  Increase,  together  with  the  existence  of 
partially  duplicative  state  and  federal  requirements,  renders  the  economic  impact  of  this  ‘ 
provision  insignificant. 
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Existing  Facilities  -  “ 

The  total  estimated  cost  of  altering  enough  existing  facilities  to  meet  the  standard  of 
program  accessibility  is  between  $216  -  $475  million,  or  an  annualized  cost  of  $50  million.* 
TTie  method  of  arriving  at  these  figures  follows . 

Elementary  and  Secondary  Schools.  If  all  buildings  were  required  to  be  completely 
accessible,  we  estimate  that  $458  -  $1, 000  million  would  be  needed  (see  table  4).  However, 
because  of  the  flexibility  allowed  in  attaining  compliance  it  appears  reasonable  to  assume 
that,  at  most,  only  one-third  of  this  total  would  be  needed  —  $151  -  $333  million. 

Only  about  10%  of  all  elementary  and  secondary  school  children  are  handicaj^ed**  and 
a  much  smaller  percentage  (probably  not  exceeding  1%)  have  those  kinds  of  physical  handi¬ 
caps  that  require  special  modifications  of  buildings.  Thus,  most  recipients  should  be  able 
(by  providing  the  required  transportation)  to  assign  all  of  their  physically  handicapped 
children  to  either  new  or  already  accessible  existing  facilities.  For  example,  even  a 
moderate  size  local  system  (say  with  only  5-10  separate  buildings)  with  no  new  or  already 
accessible  buildings,  should  have  to  modify  only  one  or  two  of  its  buikUngs.  Similar  per¬ 
centage  factors  and  reasoning  apply  also  to  the  schools  viewed  as  employees  of  adult 
handicapped  individuals.  Thus,  the  cost  estimates  based  on  our  assumption  of  one-third 
appear  to  be  very  conservative  -  i.e.  they  are  definitely  upward  biased. 

Higher  Education.  If  all  buildings  of  institutions  of  higher  education  were  required  to 
be  con^)letely  accessible,  we  estimate  that  $l98-$432  million  would  be  needed  for  that 
purpose  (see  table  4).  Applying  the  same  very  conservative  one-third  assumption  used  for 
elementary  and  secondary  schools,  the  costs  would  be  in  the  range  $65 -$142  million.*** 


*The  larger  figures  represent  costs  that  are  "one-time  outlays"  which  must  be  "annu¬ 
alized"  before  they  can  be  compared  with  perpetual  benefit  flows  like  the  Increase  in 
annual  earnings  estimated  in  Section  II.  "Annualization"  involves  factors  like  annual 
maintenance  outlays  and  the  rate  of  return  that  could  be  earned  if  the  funds  were 
invested  elsewhere . 

**An  analysis  of  special  education  proposed  by  Mr.  Howard  Bennett  (Office  of  Civil  Rights) 
suggests  that  the  proportion  may  even  be  lower  than  10%.  See  Special  Education,  Office 
of  Civil  Rights,  March  17,  1975. 

***This  does  not  cover  non -degree  granting  post-secondary  schools.  These  consist  pri¬ 
marily  of  proprietory  vocational  schools,  and  hard  data  on  numbers  of  students  en¬ 
rolled,  etc.,  is  hard  to  come  by.  This  ommission  will  add  a  source  of  downward  bias 
to  our  estimates  but  it  is  unlikely  to  be  larger  than  the  offsetting  upward  bias  caused  by 
our  one-third  assumption. 
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TABLE  4 

CALCULAI'TONS  OF  ESTIMATED  COSTS  OF  REMOVING 
ARCnrrECTURAL  BARRIERS  IF  ALL  BUILDINGS  WERE 
REQUIRED  TO  BE  ALTERED 


Elementary  and  Secopdary  Schools 

1.  Estimated  value  of  school  property  (71-72)^ 

2.  Low-side  estimated  percentage  cost  to  remove 

barriers  by  alteration^ 

3.  High-side  estimated  percentage  cost  to  remove 

barriers  by  alteration^ 

4.  Estimated  cost  of  removing  barriers  by  alteration 

if  all  buildings  needed  alteration  —  (2)  x  (1) 

— .  (3)  X  (1) 

Institutions  of  Higher  Education 

5.  Estimated  value  of  school  building  property 

(71-72)^* 

6.  Estimated  cost  to  remove  barriers  by  alteration 

if  all  buildings  needed  alteration  — —  (2)  x  (5) 

—  (3)  X  (5) 


$88.5  Billion 
.517% 
1.13% 

$  .485  Billion 
$  1.000  Billion 


$38.2  Billion 

$  •  198  Billion 

$  .432  Billion 


Notes  and  Sources:  " 

Obtained  from  data  reported  in  National  Center  for  Educational  Statistics  Survey  75-153, 
pp,  72,  38  and  40.  The  basis  of  the  value  reported  by  schools  is  the  historical  cost  of  the 
original  construction  plus  any  improvements  made  to  date.  Because  of  inflaticm,  the 
actual  current  replacement  cost  of  buildings  (and  presumably  the  current  cost  of  modi¬ 
fying  them)  will  exceed  their  book  value  with  the  excess  being  greater  the  older  the  build¬ 
ing  and  the  greater  the  average  rate  of  inflation  since  its  construction.  This  will  be 
another  source  of  downward  bias  in  our  cost  estimates.  Although  it  is  not  possible  to 
determine  the  magnitude  of  the  bias,  it  also  appears  likely  that  it  will  be  outweighed  by 
the  upward  bias  contained  in  the  one-third  assumption. 

^ased  on  the  average  of  two  HEW  accessibility  projects  that  were  surveyed  by  GAO.  See 
p.  89  of  **Further  Action  Needed  to  Make  All  Public  Buildings  Accessible  to  the  Physically 
Handicapped,  ”  Comptroller  General  of  the  U.S.  Based  on  GAO  Report  FPCD  76-166, 

July  1975. 

Q 

Same  as  (b)  excq>t  that  it  is  the  figure  reported  for  an  average  of  seven  govermental 
projects  surveyed. 

^WlES  Survey  75-114,  p.  102.  -17- 
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Hospitals  and  Nursing  Facilities.  Many  of  these  facilities  are  already  subject  to  the 
ANSI  standards  through  Federal  regulation  and  state  laws  dealing  with  access  of  disabled 
people  to  public  facilities.  Because  recipients  who  provide  health  services  are  accustomed 
to  handling  clients  whose  mobility  is  impaired,  it  is  assumed  that  their  facilities  are,  for 
the  most  part,  already  accessible.  The  proposed  regulation  should  not,  therefore,  impose 
significant  additional  costs  on  these  recipients.* 

Welfare  and  Rehabilitation  Service  Buiidir.gs.  Various  regulations  (including  45  CFR 
128,  to  be  effective  10/76),  as  well  as  general  policy,  require  case  workers  to  give 
services  or  determine  eligibility  wherever  necessary.  Thus,  if  the  client  or  potential 
client  is  unable  to  go  to  the  building  v4iere  the  service  is  performed,  the  case  worker  must 
go  to  the  client's  home.  Because  this  approach  to  creating  program  accessibility  is  per¬ 
mitted  by  the  504  regulation,  no  significant  additional  costs  will  be  incurred  by  these 
rec4>ients.  \ 

Table  5  presents  a  summary  of  our  estimates  of  the  range  of  possible  cost  increments. 

TABLE  5 

ESTIMATES  OF  COST 

INCREMENTS  FOR  MAKING  ALL  EXISTING 


FACILITIES  ACCESSIBLE 
(Millions  of  dollars) 

Low  High 

Type  of  facility  side  side 

Elementary  and  Secondary  School  151  333 

Higher  education  65  142 

Hospital  and  nursing  0  0 

Welfare  and  rehab  service  0  0 

Total  216  475 

Source:  See  text  discussion. 


*It  has  not  yet  been  decided  whether  individual  doctors  who  are  reimbursed  under 
Medicare  and/or  Medicaid  are  considered  recipients  and  thus  covered  by  the  proposed 
regulation.  However,  even  if  they  are,  it  does  not  appear  likely,  given  the  flexibility 
allowed  in  attaining  compliance,  that  significant  costs  will  be  inq>osed  on  individual 
participants.  Many  are  located  in  already  accessible  medical  buildings  and  others  will 
be  able  to  comply  by  making  house  calls,  referring  to  ckxrtors  with  accessible  office 
facilities,  scheduling  physically  handicapped  patients  in  groins  at  accessible  facilities, 
etc. 
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Benefits 

Increased  building  accessibility  will  generate  benefits  in  three  areas:  (1)  reduced 
costs  of  providing  elementary  and  secondary  education  to  some  handic£^ed  children; 

(2)  increased  lifetime  earning  capacity  of  those  additional  handicapped  youngsters  who  will 
now  go  on  to  college  and  (3)  the  increased  earnings  capacity  of  handicapped  workers  who 
can  now  find  better  employment  of  their  skills  in  jobs  located  in  nev4y  accessible  buildings. 

Each  of  these  areas  is  also  the  subject  of  its  own  subpart  —  elementary  and  secondary 
education  (subpart  D);  higher  education  (subpart  E)  and  eii^)loyment  (subpart  B).  The  total 
amount  of  benefits  for  each  of  these  areas  will  be  the  sum  of  the  benefits  produced  by  both 
the  physical  accessibility  provisions  of  this  subpart  and  the  other  (non-accessibility)  pro¬ 
visions  of  each  specific  subpart.  Thus  in  subpart  B  above  we  estimated  that  the  total 
amount  of  pecimiary  benefits  from  all  the  provisions  influencing  employment  discrimination 
(i.e.  procedural  provisions,  non-accessibility  accommodations  and  accessibility  accom¬ 
modations)  might  be  as  much  as  $1  billion  per  year.  Similarly  in  our  analyses  of  subparts 
D  and  E  below  we  will  include  the  effects  of  both  the  accessibility  provisions  of  this  subpart 
and  the  other  non-accessibility  provisions  of  each  of  those  subparts.  In  the  concluding 
section,  the  costs  of  this  subpart  are  added  to  all  the  non-accessibility  costs  associated 
with  the  other  subparts  and  this  grand  total  is  balanced  against  the  sum  of  the  benefits  of 
all  the  other  subparts. 

Alternatives 

Possible  alternatives  range  from  requiring  the  immediate  modification  of  all  of  the 
recipients'  existing  facilities  to  limiting  the  regulations  coverage  to  new  construction. 

The  approach  finally  decided  upon,  which  allows  recipients  to  keep  costs  minimal  by 
using  methods  other  than  physical  alteration  of  all  building,  was  believed  to  constitute 
the  most  equitable  balance  between  the  interests  of  excluded  handicapped  persons  and 
those  of  recipients,  pie  cost  estimates  shown  above,  when  combined  with  evidence 
presented  elsewhere  on  the  magnitude  of  the  benefits  that  will  be  generated,  lends 
sui^ort  to  this  decision. 
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rV.  ELEMENTARY  AND  SECONDARY  EDUCATION  (Subpart  D) 

Subpait  D  of  the  proposed  regulation  sets  forth  nondiscrimination  requirements  appli* 
cable  to  recipients  which  operate  preschool,  elementary,  secondary,  and  adult  education 
programs.  Under  its  provisions  no  handicapped  child  may  be  denied  a  public  education,  nor 
may  such  a  child  be  excluded  from  the  regular  education  program  unless  suitable  alterna¬ 
tive  education  is  provided  at  public  expense.  In  the  latter  case,  the  burden  of  showing  that 
placement  outside  the  regular  setting  is  in  the  best  interests  of  the  child  is  placed  upon  the 
recipient  (sec,  84.35);  the  child  and  his  or  her  parents  or  guardian  may  object  to  the  place¬ 
ment  and  have  the  right  to  an  impartial  hearing  if  they  do  so  (sec,  84.36(e)).  If  it  is  deter¬ 
mined  that  the  child's  interests  will  be  best  served  by  placement  in  a  program  other  than  the 
one  operated  by  the  recipient,  then  the  recipient  must  pay  full  tuition,  and,  if  incurred,  any 
room  and  board,  and  transportation  costs  of  that  placement  (sec.  84.34). 

It  is  expected  that  these  provisions,  together  with  the  standards  established  in  the  regu¬ 
lation  for  preplacement  evaluation  (sec.  84.36(c)),  will  result  in  a  greater  proportion  of 
handicapp>ed  students  being  placed  in  the  regular  school  setting.  Whether  placement  is  made 
to  regular  classes,  special  classes,  or  outside  the  recipient's  program,  the  regulation  re¬ 
quires  that  the  education  provided  be  as  adequate,  in  terms  of  meeting  the  needs  of  the  handi¬ 
capped  child,  as  is  provided  to  non -handicapped  children  (sec.  84.36(a)). 

Other  provisions  of  Subpart  D  require  public  schools  to  locate  handicapped  children  who 
are  not  presently  in  school  (sec.  84.33)  and,  within  one  year  of  the  effective  date  of  the 
regulation,  to  provide  nonacademic  and  extracurricular  services  without  discrimination  on 
the  basis  of  handicap  (sec.  84.37).  Where  applicable,  the  subpart  applies  to  private  as  well 
as  public  schools. 

In  order  to  analyze  the  effects  of  this  subpart,  it  is  important  to  understand  the  context 
of  judicial  and  legislative  developments  in  which  it  will  operate. 

Background  and  Plan  of  Analysis  ^ 

Table  6  presents  data  that  indicate  the  broad  outline  of  trends  in  special  education  in  the 
United  States.  Since  the  end  of  World  War  II  there  has  been  a  steady  up-trend  in  various, in¬ 
dicators  of  the  coverage  and  e^ctiveness  of  special  education,  such  as  in  the  propoition  of 
all  handicapped  childred  served,  amounts  of  resources  spent  per  student,  and  prc^ortions 
served  in  the  less  restrictive  type  settings.  These  broad  trends  in  amounts  and  types  or  re¬ 
sources  both  reflect,  and  have  themselves  influenced,  develc^ments  in  the  courts  and  the 
State  legislatures  regarding  the  legal  status  of  the  handicapped  child's  rig^  to  an  equal 
edication. 

Recent  landmark  decisions*  have  made  it  clear  that  handicap[)ed  children  have  a  con¬ 
stitutional  right  to  public  educational  resources  regardless  of  their  degree  of  handicap  (so 

*The  two  most  often  cited  cases  are:  Pennsylvania  Association  for  Retarded  Children  v. 
Commonwealth  of  Pennsylvania,  334  F.  Supp.  1257  (E.D.  Pa.  1971)  and  343  F.  Supp.  279 
(E.D.  Pa.  1972);  and  Mills  v.  Board  of  Education  of  District  of  Columbia,  348.  R.  Supp. 

866  (D.D.C.  1972). 
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called  "0  reject  rule'*)  and  also  that  these  resources  shall  be  in  an  amount  and  delivered 
in  a  setting  that  will,  in  totality,  provide  the  handicapped  child  with  equal  educational 
opportunity. 

At  the  present  time,  most  states  have  already  passed  legislation  mandating  that  all  the 
local  school  systems  must  provide  sufficient  educational  resources  to  all  the  handicapped 
children  in  their  districts.  In  addition,  the  Federal  government  has  just  enacted  legisla¬ 
tion  that  will,  over  the  next  few  years,  significantly  increase  the  share  of  special  education 
expenditures  that  the  Federal  government  will  pay  for.  This  legislation  (Public  Law  94-142), 
also  requires,  as  a  condition  for  receipt  of  Federal  aid,  that  the  State  provide  free  and  ade¬ 
quate  education  to  all  handicapped  children. 

Thus,  the  proposed  regulation  will  not  be  the  sole  means  of  achieving  the  goal  of 
equal  educational  opportunity  for  all  handicapped  children.  Rather,  it  will  be  one  of  a 
number  of  powerful  forces  all  advocating  approximately  the  same  objective.*  The  role 
of  HEW  in  enforcing  this  subpart  can,  therefore,  be  viewed  as  one  of  hastening  and 
helping  to  enforce  full  compliance  with  the  goal  of  equal  educational  opportunity  for  all 
handicapped  children. 

This  role  of  hastening  compliance  should  not  be  considered  a  relatively  unimportant 
one.  Experience  in  the  District  of  Columbia  and  other  areas  which  have  been  subject  to 
court  orders  suggests  that  local  agencies  may  take  very  long  periods  of  time  to  actually 
comply  unless  they  are  faced  with  strong  incentives  to  do  so.  Moreover,  State  legisla¬ 
tion  mandating  full  coverage  is  one  thing,  while  actually  appropriating  the  needed  funds  at 
the  State  and  Local  level  is  quite  another.  Thus,  the  potential  for  the  regulation  to  make 
a  significant  net  contribution  is  very  real.** 

We  will  develop  our  analysis  of  the  cost  and  benetits  that  the  regulation  will  help  to 
produce  In  terms  of  various  sub-groups  of  children  and  situations.  Benefits  and  costs 
associated  with  each  of  the  sub-groups  are  of  a  different  character  and  also  differ  in  the 
degree  to  which  there  could  be  cHfferences  of  opinion  as  to  the  balance  of  costs  and  bene¬ 
fits.  After  a  summary  that  brings  together  all  the  costs  and  benefits  a  brief  discussion  of 
the  costs  of  alternative  phasing  in  strategies  is  presented.  ' 


*Sections  of  Public  Law  94-142  cover  most  of  the  same  ground  as  Subpart  D  of  the  pro¬ 
posed  regulation.  The  only  significant  difference  is  in  regard  to  the  coverage  of  non- 
educational  costs  associated  with  residency  situations.  PL  94-142  does  not  explicitly 
state  that  non-educational  costs  associated  with  children  in  resident  schools  must  be 
covered. 

**Also  it  should  be  recognized  that  hastening  of  compliance  itself  has  a  cost  vis  a  vis  allow 
ing  a  less  rapid  phase  in.  PL  94-142  allows  states  until  September  1,  1978  to  reach  the 
goal  of  complete  coverage  of  all  children  between  the  ages  3-18,  and  1980  for  children 
3-21.  The  regulation  follows  the  same  schedule,  except  that  there  is  no  delay  for  chil¬ 
dren  who  are  within  the  state's  regular  school  age  interval. 
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Sub-groups  of  Children 

The  children  affected  by  this  regulation  vary  along  two  crucial  dimensions:  (1)  the 
degree  and  type  of  handicap  they  have  and  (2)  the  degree  to  which  there  exist  effective 
advocates  for  them  in  the  process  of  testing  and  screening,  which  in  turn  is  often  the 
determinative  factor  in  whether  or  not  they  will  be  classified  as  handicapped  and  what 
type  of  special  education  setting  they  will  end  up  in.  '  . 

For  children  who  have  moderate  and  borderline  degrees  of  handicap  and  whose 
families  provide  strong  protection  against  mislabelling  and  misassignment,  the  main 
issue  is  that  of  obtaining  ^  a  reasonable  time  frame)  the  appropriate  amounts  of 
additional  special  education  resources  from  the  public  purse.  Parents  of  handicapped 
children  form  a  numerical  minority  in  the  political  arena  and  even  when  educated  and 
highly  motivated  to  help  their  children  cannot  always  bring  the  required  political 
pressure  to  bear  on  State  and  Local  legislatures  to  authorize  the  amount  of  funds 
required. 

At  the  other  extreme  are  children  who  have  very  severe  or  profound  handicaps  (e.g., 
a  youngster  who  scores  less  than  30  on  the  IQ  test)  and  who,  for  one  reason  or  another, 
lacks  the  personal  advocate  necessary  to  insure  that  they  will  obtain  appropriate  residen¬ 
tial  care  and  educational  services.  For  these  children  (a  much  smaller  group  than  the 
first)  the  issue  is  much  more  basic  —  absolutely  assuring  that  this  group  always  obtain 
decent  and  humane  residential  surroundings  as  well  as  acce  ss  to  meaningful  educational 
experiences. 

Finally,  there  is  a  third  group  of  children  who  range  in  degree  of  handicap  from  being 
on  the  borderline  of  needing  a  residential  setting  to  actually  having  no  real  handicap  at  all, 
and  who  lack  strong  parental  advocates  to  protect  them  from  mislabeling  and  misassign¬ 
ment  abuse  by  the  system.  This  group  contains  large  numbers  of  de  facto  non-handicapped 
children  from  disadvantaged  backgrounds  who  have  difficulty  performing  on  standardized 
tests  and/or  have  frequent  disciplinary  episodes.  •  This  group  shares  with  the  first  group 
the  general  problem  of  obtaining  adequate  amounts  of  special  education  resources.  How¬ 
ever  for  most  of  these  children  (especially  those  who  do  not  really  have  handicapping  con¬ 
ditions)  the  major  issue  ia  that  of  mislabeling  and  misassignment.  For  them  the  regulation's 
detailed  due  process  and  evaluation  provisions  (including  the  requirements  of  multiphasic 
testing  and  screening  and  periodic  re-examination)  and  its  emphasis  oiFspecial  education 
being  delivered  in  the  least  restrictive  setting  possible  can  be  vital.  For  example,  it  can 
mean  the  difference  between  an  inappropriate  assignment  to  a  residential  setting  vs.  obtain¬ 
ing  special  education  in  a  regular  school  by  spending  part-time  in  a  special  class  and  part- 
time  in  a  regular  class.  As  shown  below  there  is  evidence  that  the  negative  impact  of 
inapprc^riate  institutionalization  on  a  child's  subsequent  life  chances  (including  lifetime 
earnings  capacity)  can  be  dramatic.  * 
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Cost- Benefit  Analysis 

'riie  main  s<xircc  of  pccunlaty  costs  will  be  from  extending  special  education  services 
to  liantUcapi>ed  children  who  are  not  now  receiving  any  kind  of  special  education.  There 
will  also  be  some  shifts  in  the  burden  of  the  pecuniary  costs  of  special  education  that  will 
result  from  some  parents  shifting  their  handicapped  children  from  private  programs, 
where  the  parents  pay  part  or  all  of  the  costs,  into  fully  funded  public  programs. 

There  are  a  number  of  important  sources  of  pecuniary  benefits.  One  is  the  reduction 
in  costs  that  will  be  generated  by  the  requirement  that,  handicapped  children  receive  their 
education  in  the  Least  Restrictive  Setting  (LRS)  possible.  Another  source  of  cost  reduc¬ 
tion  will  be  in  the  non  educational  costs  of  maintaining  severely  and  profundly  handicapped 
individuals.  The  other  important  source  of  pecuniary  benefits  is  the  subsequent  increase 
in  the  earnings  capacity  of  both  handicapped  children  and  the  non-handicapped  children  who 
escape  mis -labeling.  Sources  of  non-pecuniary  benefits  are  the  greater  life  satisfaction 
obtained  by  the  children  as  a  result  of  improved  education  and  the  general  satisfection  ob¬ 
tained  by  us  all  from  having  helped  to  improve  greatly  the  life  situation  of  less  fortunate 
individuals. 

Etetails  of  these  costs  and  benefits  are  now  presented  for  our  three  sub-groups. 

Severely  and  Profoundly  Handicapped.  The  two  important  handicapping  categories  for 
which  this  issue  is  significant  are  mentally  retarded  and  emotionally  disturbed.  Hobbs* 
reports  that  there  currently  are  about  60, 000  mentally  retarded  children  of  school  age  in 
residential  institutions.'  The  number  of  institutionalized  emotionally  disturbed  youngsters 
is  not  easy  to  ascertain  but  it  is  likely  to  be  significantly  in  excess  of  the  number  of  insti¬ 
tutionalized  mentally  retarded  children.  The  latest  estimates  by  the  Bureau  for  the  Educa¬ 
tion  of  the  Handicapped  indicate  that  as  of  FY  1974-75  there  were  about  1  million  emotion¬ 
ally  disturbed  youngsters  who  were  not  receiving  any  special  educaticm  resources.  And  it 
is  probable  that  some  significant  proportion  of  these  youngsters  were  in  some  kind  of 
residential  institution. 

The  thrust  of  the  major  recent  court  decisions  on  the  right  to  education  by  the  handi¬ 
capped  makes  it  clear  that  regardless  of  the  nature  or  severity  of  handicap  the  State  educa¬ 
tion  authority  is  directly  responsible  for  providing  amounts  of  educational  resources  that 
are  appropriate  to  the  child's  capacity.  This  is  sometimes  called  the  "zero  based  reject 
policy,  "  and  is  one  of  the  objectives  that  the  proposed  regulation  will  seek  to  promote  by 
adding  the  weig^  of  its  enforcement  potential  to  the  enforcement  power  of  the  courts .  The 
need  for  the  additional  enforcement  power  appears  particularly  urgent  for  this  subgroup  of 
children,  and  before  presenting  the  cold  facts  and  figures  on  costs  it  migit  be  well  to  point 
out  some  of  the  reasons  for  this  special  concern. 


♦Nicholas  Hobbs,  The  Futures  of  Children,  (Jossey-Bass,  Washington,  D.C.,  1975)  p.  142 
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Students  of  social  programs  for  the  handicapped  and  other  disadvantaged  groups  stress 
the  importance  of  the  personal  incentives  and  attitudes  of  the  administrators  of  institutions 
in  determining  the  amounts  of  resources  and  the  quality  of  treatment  actually  received  by 
disadvantaged  clients.*  The  reason  that  it  is  felt  urgent  to  make  State  Education  authori¬ 
ties  directly  responsible  for  educating  the  severely  handicapped  is  that  the  traditional  state 
administrators  of  the  residential  institutions  that  serve  these  children  are  not  as  strongly 
motivated  toward  delivering  these  types  of  resources.  There  still  exists  some  debate  over 
what  benefits  are  actually  obtained  from  education  resources  in  the  case  of  some  very 
severely  handicapped  children.  Thus,  it  is  clearly  In  the  best  Interests  of  the  chil¬ 
dren  to  have  an  agency  that  believes  in  the  efficacy  of  the  treatment' be  the  ones  who 
are  also  responsible  for  struggling  to  obtain  the  fends,  buy  the  resources,  have  them 
applied,  etc. 

The  situations  that  existed  before  the  court  rulings  in  Pennsylvania  and  the  District  of 
Columbia,  not  two  states  that  are  noted  for  harsh  treatment  of  the  disadvantaged,  also 
sharply  demonstrate  that  the  fete  of  these  children  cannot  be  left  to  the  goodwill  of  Just  any 
administrator  in  the  State  bureaucracy.  In  Pennsylvania  the  officials  who  are  overseeing 
the  implementation  of  the  Court  order  found  that  there  were  about  4, 000  school  age  children 
in  the  nine  State  institutions  for  the  mentally  retarded  in  1972.  Of  these  about  2, 500  were 
not  being  provided  any  kind  of  training  or  educational  services  at  all.  These  were  all 
children  with  IQ's  in  the  severely  and  profoundly  retarded  range  (IQ  less  than  30).**  Pre¬ 
vious  to  the  court's  decision  the  State  welfare  authority  had  responsibility  for  the  education 
and  other  needs  of  all  children  placed  in  these  institutions.  Since  the  court  decision,  which 
placed  the  authority  for  the  education  of  these  children  with  the  State  Department  of  Educa- 
ti(xi,  all  have  been  receiving  some  form  of  educational  services  with  ever  increasing  per¬ 
centages  actually  being  taken  to  a  classroom  setting  off-grounds.*** 

Assuming  that  we  can  expect  that  the  key  State  administrators  will  be  strongly  moti¬ 
vated  to  deliver  resources,  the  next  issue  is  what  amount  of  resources  will  be  required? 
State  specialists  in  education  of  the  handicapped  were  queried  as  to  the  cost  of  providing 


*HoUbs,  md..  Chapter  5. 

**ft  was  found  that  about  15(X)  children  were  being  provided  some  form  of  educational 
services.  However,  it  was  also  found  that  these  children  all  had  IQ's  high  enough  to 
have  benefited  from  special  education  in  a  non-instttutional  setting.  This  case  is 
discussed  again  in  connection  wldi  documenting  the  significance  of  the  mislabeling 
problem. 

***Telephooe  interview  with  Dr.  Gary  ]•  Makuch  Assistant  Commissioner  for  Special 
Education,  Pennsylvania  Department  of  Education,  December  2,  1975. 
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educatiotel Rq  ^  severely  handicapped  children  in  residential  settings.*  TTie 
consensus  wa'^  IR  of  about  $5, 000  per  student  per  year.  The  word  educational  is 

underlined  to  stress  that  the  $5, 000  does  not  cover  the  cost  of  normal  maintenance  (food, 
clothing,  sheltez)  and  other  non-educational  activities  that  are  required  by  the  Institutional¬ 
ized  child.  This  to  a  point  that  could  develop  into  an  important  source  of  controversy. 


The  proposed  regulation  as  now  written  states  that  a  free  education  must  be  provided 
and  will  include  i^rovision  by  the  State  of  non-medical  care  and  maintenance  (food,  clothing, 
etc).  It  is  not  clear  if  it  is  meant  that  the  State  Education  Agency  must  bear  these  non¬ 
education  costs  or  that  they  can  be  allocated  to  any  State  agency's  budget,  just  as  long  as 
they  are  prof'^^^  ^  his  family. 

From  the  point  of  view  of  the  child  and  his  family  it  makes  little  difference  what  State 
agency  is  made  to  absorb  the  cost  as  long  as  it  does  not  have  to  pay  them.  However,  from 
the  point  of  view  of  insuring  that  educational  services  keep  reaching  the  most  helpless  and 
deprived  of  the  severely  handicapped  children  (e.g.,  those  with  no  family  at  all  or  very  poor 
parents)  it  may  |)e  wise  to  require  that  the  State  education  agency  only  be  made  to  pay  the 
special  education  costs  associated  with  these  children  and  have  the  State  welfare  office  man¬ 
dated  to  pay  any  non-educational  costs  incurred  on  account  of  their  need  for  a  residential 
setting.  This  is  because  the  whole  effort  may  run  the  danger  of  becoming  very  controversial 
if,  because  of  the  way  it  is  administered,  the  State  ends  up  paying  the  non-education  costs  of 
handicapped  youngsters  from  non -poor  fomilies.  If  the  State  welfare  agency  is  left  with  the 
responsibility  for  these  non-education  costs  then  it  is  likely  that  some  special  means  tested 
formula  will  be  set  up  under  which  a  more  equitable  distribution  of  the  burden  by  income 
class  will  develqp. 


On  the  benefit  side  there  is  the  possibility  for  both  psychic  and  pecuniary  gains.  The 
sources  of  the  benefits  are  the  increased  capacity  for  enjoying  life  on  the  part  of  the  young¬ 
ster  as  well  as  the  possibility  of  reducing  the  cost  of  supporting  the  youngster  if  he  can 
learn  to  care  for  his  bodily  and  personal  needs  such  as  dressing  himself,  feeding  himself, 
shopping  for  himself,  etc.  Data  presented  by  Conley**  suggest  that  the  annual  cost  of 
maintaining  a  severely  retarded  person,  over  and  above  the  cost  of  his  food,  clothing  and 
other  normal  consumption  expenditure,  was  about  $3,  500  in  1970. 


*Telephone  toi^rvfews  with  Ms.  Lucile  Anderson  (Virginia  Department  of  Education), 
Mr.  James  (Maryland  State  Department  of  Education)  and  Dr.  Makuch. 

** Ronald  W.  CoiUey^  The  Economics  of  Mental  Retardation,  (Johns  Hopkins  University 
Press,  Baltimbre  and  London,  1973)  p.  297-298. 
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This  primarily  reflects  the  salaries  of  the  many  attendants  that  ar?  required  to  assist 
the  severely  retarded  person  in  taking  care  of  all  his  basic  bodily  and  personal  needs.  If 
educational/training  services  enable  a  severely  retarded  person  to  do  without  these  attend¬ 
ants,  then  a  cost/beneflt  ratio  of  1  or  greater  is  highly  likely.  Thus,  if  six  years  of 
education/training  are  required  (at  $5, 000  per  year)  to  produce  this  capability,  and  if  the 
individual  lives  for  more  than  15  years  after  completing  the  training,  then,  the  ratio  of 
discounted  benefits  ($3, 5(X)  annually)  to  costs  wUl  start  to  exceed  unity,  if  we  use  a  reason¬ 
able  range  of  discount  rates.* 

Gan  the  severely  and  profoundly  retarded  be  given  this  capability  by  receiving  education/ 
training  type  service  as  children?  Given  time  limitations  a  search  and  survey  of  the  child 
development  literature  was  not  feasible.  Phone  interviews  with  a  number  of  State  education 
department  specialists  elicited  the  opinion  that  they  can  produce  this  effect. 

Children  Vulnerable  to  Mis-Iahellng.  The  major  current  concern  of  specialists  in  the 
area  of  education  of  handicapped  children  is  the  negative  effect  that  the  very  process  of 
labeling  and  assignment  to  identifiable  special  classes  may  be  having  on  handicapped  chil¬ 
dren.**  This  growing  concern  has  resulted  in  an  acceleration  of  the  "Mainstreaming" 
movement  —  i.e.,  the  placing  of  handicapped  children  in  the  absolutely  least  restrictive 
setting  possible.  Another  effect  of  tliis  concern  has  been  to  focus  even  greater  attention  on 
the  issue  of  mistaken  diagnosis  and  the  resulting  compounding  negative  effect  on  the  child's 
life  chances. 

Most  ot  the  major  court  decisions  have  spelled  out  in  detail  the  type  of  testing,  screen¬ 
ing  and  mandatory  re-examination  procedures  that  must  be  followed  by  state  school  adminis¬ 
trators  in  determining  whether  a  child  is  handicapped  or  not  and  if  so  what  type  and  degree 
of  severity.  The  proposed  regulation  seeks  to  hasten  the  achievement  of  this  objective  in 
all  states  and  thus  decrease  the  total  amount  of  mis-diagnosis  and  mis -assignment  generated 
by  the  system. 


*The  formula  for  the  present  value  of  a  perpetuity  of  $(a)  per  year  is  ^ 

Present  Value  =  $(a)/i 

where  i  is  the  discount  rate.  For  streams  of  benefits  that  continue  for  more  than  15 
3rears  this  simple  formula  gives  a  good  approximation  to  the  exact  value  which  is  given  by 

n 

Present  Value  =  $(a)  l/(l+i) 

t®l 

when  n  is  large,  n  is  the  actual  number  of  years  that  the  benefit  continues. 

**Hobbs,  Op.  Git.,  Almost  the  entire  book  is  devoted  to  this  issue. 


i 

I 
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Reductions  in  mis -diagnosis  and  misassignment  will  yield  benefits  in  the  form  of 
increased  lifetime  earnings  capacity  and  increased  life  satisfaction  of  the  children  involved. 
There  will  also  be  benefits  in  the  form  of  savings  in  the  cost  of  special  education  from  the 
increased  amount  of  mainstreaming.  Positive  costs  will  be  generated  by  the  greater  amount 
and  quality  of  testing  and  screening  procedures  that  wUl  be  required.  No  attempt  is  made 
to  estimate  these  costs.  They  do  not  appear  to  be  of  any  magnitude  that  would  become  op¬ 
pressive  to  a  school  system.  We  do  attempt  however  to  get  some  idea  of  the  order  of  mag¬ 
nitude  of  the  benefits  (including  the  reduction  in  special  education  costs).  They  appear  to 
be  potentially  significant  and  they  constitute  one  important  offset  to  the  costs  generated  by 
other  paits  of  this  sub-part  and  other  sub-parts  of  the  regulation. 

A  number  of  facts  suggest  the  widespread  existence  of  mis -diagnosis  and  misassign¬ 
ment.  One  striking  example  is  provided  by  the  facts  uncovered  in  the  landmark  Pennsylvania 
case  discussed  above,  ft  was  found  that  approximately  37  percent  of  the  instutionalized 
population  of  mentally  retarded  school  age  children  scored  in  the  IQ  range  between  40-75. 
Children  who  score  in  this  range  (and  do  not  have  any  other  traits  that  make  the  diagnosis 
more  complex  like  having  additional  types  of  handicapping  conditions)  are  labeled  "Train- 
able"  or  "Educable"  and  are  usually  assigned  to  a  regular  public  school  system  for  some 
form  of  special  education  treatment  to  be  delivered  in  a  non-residential  day  school  setting. 
Some  fraction  of  these  children  undoubtedly  were  institutionalized  because  they  had,  in 
addition  to  a  very  low  IQ  score,  some  compounding  disability  conditions  (e.g.,  severe  lack 
of  control  of  physical  movements)  so  that  they  were  not  mislabeled  or  misassigned. .  How¬ 
ever,  people  charged  with  overseeing  implementation  of  the  court’s  order*  report  that  this 
cannot  explain  all  of  the  37  percent;  i.e.,  some  of  these  children  were  inappropriately 
assigned  to  an  institutional  setting. 

Other  evidence  comes  from  studies  done  by  psychologists  concerned  with  the  problem 
of  the  cultural  bias  in  the  standard  IQ  test  and  the  degree  to  which  this  leads  to  the  mis¬ 
labeling  of  non -handicapped  minority  group  children.  For  example  Hobbs  reports  on  a 
study  in  which  the  rate  at  which  persons  were  being  mislabeled  as  retarded  were  reduced 
almost  50  percent  when  an  adaptive  behavior  test,  in  addition  to  the  IQ  test,  was  required. 
Almost  all  of  the  children  who  changed  over  from  handicapped  to  non -handicapped  status 
were  Blacks  or  Chicano. 

There  is  also  some  striking  indirect  evidence  in  connection  with  the  category  "Emotion¬ 
ally  Disturbed."  Many  authorities  in  the  field  feel  that  there  is  widespread  abuse  with  re¬ 
gard  to  this  category.  Children  with  no  emotional  disturbance  problem  but  who  have  serious 


*Telephone  interview  with  Dr.  Makuch. 
♦♦Hobbs,  Op.  Cit„  p.  29-30 
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disciplinary  problems  axe  likely  to  end  up  labeled  as  emotionally  disturbed.  Perhaps  the 
most  widely  cited  evidence  on  this  phenomenon  is  the  difference  in  Incidence  of  this  handi- 
cai^lng  condition  by  sex  and  age.  Chart  1  shows  data  obtained  from  the  National  Center 
for  Health  Statistics'  periodic  survey  of  health  status.  Note  the  significantly  higher  rate 
for  boys  in  the  early  years  of  elementary  school  which  tends  to  disappear  at  the  latter  high 
school  grade.  Some  of  the  narrowing  could  be  due  to  selection  processes  that  take 
place  with  age  as  more  and  more  of  the  emotionally  disturbed  either  recover  or  become 
instuticmalized  so  that  by  the  senior  year  of  high  school  only  the  non -emotionally  disturbed 
are  left  in  school.  Although  this  could  probably  explain  some  of  the  observed  narrowing 
between  age  cohorts,  it  is  not  likely  to  account  for  all  of  it.  In  part  it  reflects  mislabeled 
"bad  boys"  being  unlabeled  as  they  learn  with  experience  to  become  "good  boys. " 

The  indirect  evidence  suggests  that  mislabeling  and  misassignment  could  be  a  signifi¬ 
cantly  widespread  phenomenon.  Is  there  anything  more  direct  we  can  say  on  the  magnitude 
of  benefits?  By  exactly  how  much  special  education  outlays  will  fall  is  difficult  to  say.  but 
it  appears  that  the  savings  could  be  substantial.  For  example,  even  if  we  assume  that  only 
50. 000  children  will  shift  foom  residential  institutions  to  programs  in  regular  school  sys¬ 
tems.  an  expenditure  saving  of  $150  million  per  year  would  result.  This  assumes  that  the 
differential  in  educational  outlays  between  a  typical  residency  situation  and  a  typical  special 
education  program  in  a  day  school  setting  is  three  thousand  dollars  per  student,  per  year. 
Other  crude  cost  saving  calculations  will  be  made  and  incorporated  in  a  summary  analysis 
below.* 

Empirical  evidence  on  the  earnings  capacity  effects  of  mislabeling  and  misassignment 
is  scanty,  but  what  exists  is  very  interesting.  There  is  one  study  reported  on  by  Conley** 
in  which  a  group  of  low  IQ  students  from  regular  classes  (i.e..  they  were  not  labeled  MR) 
was  followed  up  along  with  a  group  of  labeled  children  from  both  residency  and  special  day 
programs.  The  study  reported  the  following  findings.  Among  those  who  had  been  officially 
labeled  MR.  labor  force  participation  increased  steadily  with  IQ  level  except  that  among 


*A  detailed  study  of  the  cost  saving  effect  of  moving  to  less  restrictive  settings  would 
also  have  to  include  an  analysis  of  the  possible  sources  of  increases  in  expenditures 
per  regular  pupil  that  might  take  place  when  large  numbers  of  handicapped  children 
are  mainstreamed.  This  effect  would  reduce  somewhat  the  net  expenditure  savings 
but  would  not  eliminate  it.  Also,  some  attention  should  be  paid  to  the  issue  of  possible 
ncm -pecuniary  costs  imposed  on  mm-handicapped  students  due  to  mainstreaming  handi¬ 
capped  children.  Interviews  with  lawyers  and  others  specializing  in  the  area  of  handi¬ 
capped  children  suggest  that  this  is  not  an  importaK  issue,  bi  practice  the  mainstreaming 
of  handicapped  children  has  not  been  observed  to  interfere  with  the  education  obtained  by 
non-handicapped  children. 

**Conly.  Op.  Cit.  p.  193 
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FIG.  4:  COMPARISON  BETWEEN  GIRLS  AND  BOYS  IDENTIFIED  BY 
THE  SCHOOL  AS  EMOTIONALLY  DISTURBED,  BY  AGE 

Source  of  Data:  National  Center  for  Health  Statistics,  Series  11.  #139. 

Chart  is  taken  from  Craig  and  McEachron,  The  Development  and  Analysis  of  Base  Line 


Data  for  the  Estimation  of  Incidence  in  the  Handicapped  School  Age  Population,  Stanford 


Research  Institute,  California,  1975,  Study  prepared  for  the  Assistant  Secretary  of 
Education,  Office  of  Education  HEW. 
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those  with  the  highest  IQ  levels,  participation  fell  below  that  of  the  members  of  the  pre¬ 
ceding  IQ  category.  However,  among  those  low  IQ  students  who  had  not  been  labeled  (and 
who  had  IQs  about  the  same  level  as  the  hig^st  IQ  group  among  the  labeled  group)  labor 
force  participation  was  the  highest  of  all.* 

*  Another  source  of  evidence  on  the  effects  of  mislabeling  and  misassignment  are  the 
numerous  studies  of  subsequent  differences  between  institutionalized  and  non-institution- 
alized  handicapped  people.  Both  Hobbs  and  Conley  cite  follow-up  studies  that  find  that, 
ceteris  paribus,  institutionalization  produces  a  variety  of  negative  impacts  —  low  self 
esteem,  excessive  dependence,  etc. 

It  is  difficult  to  generalize  from  indirect  evidence  that  was  obtained  in  widely  differ¬ 
ing  surveys  etc.  Much  more  time  would  be  required  in  order  to  ^  a  detailed  critique  of 
all  existing  studies  and  to  even  begin  quantifying  pecuniary  benefits.  Hobbs,  who  is  a  well- 
4  known  authority  in  the  field  and  who  just  completed  a  comprehensive  survey  of  all  aspects 
of  this  area,  concluded  very  strongly  that  even  what  might  be  called  "proper"  labeling  and 
categorizing  can  permanently  stigmatize  children  and  can  lead  to  a  reduction  in  their  capac¬ 
ity  to  enjoy  life  and  earn  a  living. 

Handicapped  Children  in  Need  of  More  Resources.  As  noted  above  many  States  have 
already  passed  laws  requiring  that  all  handicapped  children  must  be  served  and  available 
data  on  trends  show  that  over  time  more  special  education  resources  have  been  provided 
to  the  handicapped. 

However,  according  to  estimates  of  the  overall  incidence  of  handicapping  conditions 
various  gaps  in  coverage  still  exist.  Table  7  shows  the  latest  estimates  of  this  gap  both 
in  the  aggregate  and  by  type  of  condition.  We  will  use  these  numbers  to  make  estimates 
of  the  gross  cost  increment  from  extending  special  educational  resources  to  all  uncovered 
children.  The  possible  cost  reducing  effects  via  mainstreaming  and  less  mislabeling,  are 
brought  together  in  the  final  section.  The  figures  in  Table  7  have  a  number  of  character¬ 
istics  that  should  be  understood  before  using  them  to  estimate  the  gross  increase  in 
expenditures. 

In  each  of  the  handicapping  categories  the  figures  for  the  total  number  of  children 
(served  plus  unserved)  are  based  on  information'  obtained  from  a  variety  of  sources 
including  information  from  national  agencies  and  organizations,  plus  state  and  local 
directors  of  special  education.  For  most  of  the  categories  the  overall  incidence  estimates 


could  be  argued  that  much  of  the  mislabeling  effect  is  explained  by  the  fact  that  mis¬ 
labeled  children  usually  are  from  very  deprived  family  backgrounds  and  that  it  is  this  - 
factor  rather  than  mislabeling  per  se  that  produces  the  observed  relation.  No  available 
study  had  tried  to  held  this  fector  constant  and  many  investigators  have  found  a  strong 
correlation  between  parental  apathy  and  mislabeling. 
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TABI£  7 

ESTIMATED  NUMBER  OF  HANDICAPPED  , 

CHILDREN  SERVED  AND  UNSERVED  BY 
TYPE  OF  HANDICAP  1974-75 

% 


Type  of  Handicap 

Served 

Unserved 

Total 

Served 

Total  Age  0-19 

3,947,000 

3,939,000 

7,886,000 

50t 

Total  '.  6-19 

3,687,000 

3,012,000 

6,699,000 

55 

Total  0-5 

260,000 

927,000 

1,187,000 

22 

Speech  Impaired 

1,850,000 

443,000 

2,293,000 

81 

Mentally  Retarded 

Learning  Disabilities 

1,250,000 

235,000^ 

257,000  ^ 
(655,000) 
1,731,000 

1,507,000  . 

(890,000) 

1,966,000 

83  * 
(26)  - 
12 

Emotionally  Disturbed 

230,000 

1,080,000 

1,310,000 

18 

Crippled  6  Impaired 

235,000 

93,000 

328,000 

72 

Deaf 

35,000 

14,000 

49,000 

71 

Hard  of  Hearing 

60,000 

268,000 

328,000 

18 

Visually  Handicapped 

39,000 

27,000 

66,000 

59 

Multi -Handicapped 

13,000  . 

27,000  . 

40,000 

33 

Source:  Same  as  for  Table  6,  74-75  figures.  The  additional 

incidence  factors  are:  'LD*3.0% ,  Multi-H:  .061 
Note:  The  same  caveats  in  the  note  to  Tabid  6  apply 
Kere~ 


♦Assumes  a  learing  disabled  incidence  rate  of  l.Ot  rather  than  31. 
See  discussion  in  text. 
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from  these  sources  has  remained  uncomfoitably  ccmstant  since  around  1960;  i.e.,  for 
visually  handicapped,  hard  of  hearing,  speech -impared,  emotionally  disturbed  and  men¬ 
tally  retarded,  the  incidence  percentages  used  in  FY  75  are  the  same  as  those  used  in 
1960. ♦  This  could  lead  to  significant  errot  especially  for  those  categories  (e.g.,  emo¬ 
tionally  disturbed)  that  may  have  been  influenced  by  developments  in  psychiatry  and  pre¬ 
school  intervention  programs  during  the  bO's.’""' 

The  category  "learning  disabilities"  is  a  relatively  new  formal  label  for  handicapped 
children.  It  is  very  controversial  among  students  in  the  field.  Many  Investigators  assert 
that  there  is  no  objective  way  of  ascertaining  that  a  child  has  a  "learning  disability"  other 
than  to  point  to  the  results  of  the  supposed  handicap  --  low  grades  in  school  relative  to 
expectations,  given  the  child's  performance  on  IQ  and  other  standardized  tests.  One 
skeptical  researcher  concludes  that  "children  who  fail  in  school  but  do  not  fit  into  other 
special  education  categories  also  may  be  labeled  learning  disabled. 

Another  characteristic  to  note  is  that,  for  the  most  part,  the  numbers  in  the  served 
category  include  children  who  are  being  served  by  private  schools****  and  the  numbers 
for  the  unserved  in  most  of  the  categories  (emotionally  disturbed  however  may  be  an  im¬ 
portant  exception)  represent  children  who  are  enrolled  fulltime  in  regular  public  school 
classes.  For  the  emotionally  disturbed,  however,  they  could  represent  large  numbers  of 
children  in  residential  institutions  who  are  not  receiving  any  educational  services  at  all. 
(Members  of  our  first  group  above.) 

In  sum,  it  is  likely  that  most  of  the  estimated  unserved  children  shown  in  Table  7  are 
moderately  to  borderline  handicapped  children,  now  enrolled  in  public  schools,  and  spend¬ 
ing  their  full  time  in  regular  classes.  Tliey  are  receiving  no  attention  in  a  resource  room, 
nor  are  they  spending  part  or  all  of  their  day  in  special  classes  or  buildings.  Thus,  the 
cost  factors  with  which  to  multiply  the  unserved  numbers  in  Table  7  should  be  ones  that 
represent  special  education  for  a  moderate  to  mildly  handicapped  child. 


*See  the  notes  to  Table  6. 

**C)ngoing  research  at  the  Stanford  Research  Institute  is  attempting  to  explore  the  use¬ 
fulness  of  the  National  Center  for  Health  Statistics  survey  for  estimating  the  incidence 
of  certain  handicapping  conditions  (see  the  citation  to  Chart  1  above).  However,  there 
are  still  many  unresolved  problems  with  using  this  survey  to  guide  educational  policy 
(as  c^iposed  to  medical  care  policy) . 

***Hohbs,  Op.  Cit.  p.  80-81 

****Most  states  now  provide  some  form  of  partial  reimbursement  to  parents  who  place 
their  children  in  special  private  schools  (or  at  least  the  state  will  keep  records  of 
all  the  hearings  that  were  held  in  connection  with  parents'  desires  to  go  outside  the 
putdic  system).  These  generate  records  which  each  state  searches  when  it  is  sub¬ 
mitting  its  annual  estimates  of  children  being  served. 
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The  only  available  cost  factors  based  on  a  systematic  and  identifiable  sample  of 
schools  were  those  done  by  Rossmiller,  Hale  and  Frohreich  in  their  well  known  1969 
study  for  the  National  Education  Finance  Project.*  They  present  excess  cost  estimates  by 
type  of  handicapping  category  for  a  sample  of  "outstanding"  school  systems,  i.e.,  ones 
which  were  selected  on  the  basis  of  a  panel  of  experts  saying  that  they  had  exemplary 
special  education  programs.  Unfortunately,  they  did  not  present  any  analysis  of  their 
cost  factors  by  severity  of  handicap  within  a  type  category.  However,  they  did  present  a 
detailed  narrative  discussion  of  the  programs  in  each  of  the  systems  they  served  and  there 
was  variation  in  types  of  programs  offered  within  a  handicapping  category.  At  any  rate 
their  published  data  allow  for  selecting  excess  cost  factors  along  a  range  from  high  to  low. 

Table  8  contains  various  estimates  of  excess  cost  multipliers  to  apply  to  the  numbers 
of  unserved  handicapped  children  in  Table  7.  Although  these  cost  estimates  are  based  on 
one  of  the  better  known  studies  in  this  field,  they  still  suffer  from  a  number  of  conceptual 
ambiguities  that  make  them  difficult  for  us  to  utilize. 

For  example,  the  authors  make  clear  that  they  obtained  all  of  the  components  of  their 
per  pupil  cost  factors  on  the  basis  of  full-time  equivalent  average  daily  memberships. 

Thus,  the  school  districts  surveyed  were  asked  to  allocate  a  handicapped  students'  time 
to  both  regular  classes  and  special  classes  if,  in  fact,  he  did  not  spend  all  his  time  in 
special  classes.  However,  in  their  summary  tables,  the  authors  only  report  the  figures 
that  would  be  applicable  for  a  v"full-time"  special  education  student.  They  do  not  report 
what  fraction  of  his  time  a  typical  special  education  student  (in  the  districts  surveyecQ 
actually  spent  in  a  special  education  setting.  To  use  their  reported  excess  cost  factors 
as  they  are  we  would  have  to  assume  that  our  typical  unserved  handicapped  child  will 
require  a  program  delivered  entirely  in  a  separate  special  education  setting  (either  in  a 
separate  classroom  in  a  regular  school  building  or  a  separate  building).  We  did  assume 
this  for  our  "high  side"  cost  factors.  For  our  "low-side"  cost  factors  we  assumed  that 
the  typical  unserved  student  would  spend  1/2  of  his  time  in  special  educational  settings  and 
1/2  in  a  regular  setting.  We  computed  a  simple  average  of  the  per  student  cost  of  a  full¬ 
time  special  education  student  and  that  of  a  regular  student  that  were  reported  by  Rossmiller 
etal.**  » 

% 

There  are  a  few  other  serious  problems  with  utilizing  the  factors  reported  in  the 
Rossmiller  study.  The  rather  high  figure  they  repoit  for  physically  handicapped  probably 


♦Rossmiller,  Hale  and  Frohreich  Educational  Programs  for  Exceptional  Childroi: 
Resource  Configurations  and  Costs,  National  Education  Finance  Project  Social  Study  #2 
IDepartment  of  Educational  Administration  University  of  Wisconsin,  1970*  Tables  show 
ing  the  per  pupil  cost  indices. 

♦♦This  assumes,  inter  alia,  that  there  are  no  diseconomies  of  scale  involved  as  we  move 
from  a  full-time  special  education  mode  to  a  pait-time  one. 
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TABU  8 

SPECIAL  EDUCATION  EXCESS  COST  FACTORS 
BY  HANDICAPPING.  CATEGORY 


*  Type  of  Handicap 

Cost 

Index* ** 

•e 

Asount  of  Excess 

Cost  per  pupil.  ($) 

•  "  High 
cost 

'LOU. - 

cost 

HlgH 

cost 

EUW - 

cost 

Speech  Iiqpaired 

1.2 

1.1 

$200 

$100 

Kentally  Retarded 

2.0 

l.S 

$1,000 

$S00 

Learning  Disabilities 

2.1 

l.S 

$1,100 

$500 

Emotionally  Disturbed 

2.8 

1.9 

$1,800 

$900 

Crippled  and  Other 
-  Xiqiaired 

S.O 

2.8 

$2,600 

$1,300 

Deaf 

S.S 

2.2 

$2,500 

$1,200 

Hard  of  Hearing 

2.0 

l.S 

$1,000 

$500 

Yisually  handicapped 

3.0 

2.0 

$2,000 

$1,000 

Deaf /Blind  or  dther 

Multi  Handj.capped 

2.7. 

1.8 

$1,700 

.  $800 

*Thi8  is  the  ratio  of  the  total  cost  (special  education  expenditure  plus  any 
regular  education  resources)  used  to  educate  a  handicapped  child  to  the  total^ 
cost  of  educating  a  non- handicapped  child. 

**Derived  by  multiplying  the  quantity  (cost  index  -1)  by  $1, 000.  $1, 000  was 
used  as  an  estimate  of  the  countrywide  average  expenditure  per  pupil  in  regular 
instruction.  The  Naticmal  Conference  of  State  Legislatures  reported  that  in 
1975  this  figure  was  $1, 163.  See  their  study  of  State  Special  Education 
Finance,  p.  8. 

Source:  The  cost  index  ratios  are  from  Rossmiller,  Hale  and  Frorich, 
Educational  Programs  for  Exceptional  Children:  Resource 
Configuration  and  Costs.  National  Education  Finance  Project, 
(University  of- Wisconsin,  1970).  The  high  side  ratios  are  the 
median  values  of  the  ratio  as  across  all  the  districts  in  their 
sample.  This  is  considered  "high"  because  of  the  probable  less 
severe  nature  of  the  currently  not  served  group.  The  low  side 
estimates  are  explained  in  the  text. 
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contains  a  structural  building  component  that  we  have  already  accounted  for  in  estimating 
the  cost  of  the  building  accessibility  subpart.  Another  problem  is  the  relatively  low  cost 
factor  for  the  multiple  handicapped  group.  This  probably  reflects  the  particular  mix  of 
severity  levels  among  the  handicapped  that  existed  in  the  surveyed  school  districts  at  the 
time  of  the  study.  In  short,  the  reader  must  keep  all  these  shortcomings  in  mind  in  assess 
ing  the  validity  of  our  cost  ertlmates. 

Table  9  contains  estimates  of  the  gross  increase  In  expenditures  required  to  reach  all 
children  currently  classified  as  unserved.  They  range  from  high  to  low  because  of  varia¬ 
tion  in  the  cost  factors  used,  because  of  varying  assumptions  about  the  exact  number  of 
unserved  children  with  learning  disabilities,  and  because  of  the  age  range  assumed  to  be 
covered. 

At  one  extreme  the  gross  cost  increase  may  only  be  $1.3  billion  dollars  per  year  (or 
48  percent  of  what  we  estimated  was  actually  spent  on  special  education  resources  for 
covered  children  in  1974-75).*  This  estimate  assumes  that  the  low  side  cost  factors  are 
relevant,  that  only  school  age  children  are  covered  and  that  a  1  percent  incidence  figure  ■ 
for  Learning  Disabled  is  used  rather  than  the  current  official  3  percent  figure;  At  the  high 
extreme  the  gross  cost  increment  is  $4.8  billion  dollars  per  year  (or  155  percent  of  esti¬ 
mated  current  expenditures).  This  estimate  assumes  that  the  high  side  cost  factors  are 
relevant,  that  the  target  age  range  is  0-19  and  that  the  official  3  percent  incidence  for 
Learning  Disabled  prevails .  ** 

We  have  ignored  the  effect  of  shifts  of  alreacty  served  children  between  partially 
reimbursed  programs  (under  which  a  handicapped  child  attends  a  private  school  or  insti¬ 
tution)  and  ones  that  will  be  fully  funded  by  public  fimds.  At  this  time  almost  all  states 
have  some  form  of  partial  reimbursement  scheme  under  which  parents  can  obtain  at  least 
part  of  the  cost  of  placing  their  child  in  a  non -public  special  education  school  or  institu¬ 
tion.  In  some  states  the  parent  is  free  to  choose  between  "free"  public  and  partially 
reimbursed  private  (e.g.,  Maryland  up  until  very  recently),  while  in  others  the  partial 

*Whether  or  not  the  specialized  resources  being  supplied  to  already  covered  children  are 
ad^uate  is  also  an  issue.  We  have  not  addressed  this  because  data  on  actual  eiqiendi- 
tures  in  74-75  are  not  yet  available.  If  we  assume  the  figures  we  estimate  are  in  fact 
adequate  (which  does  not  appear  unreasonable;  since  we  used  our  "high-side"  cost  factors 
to  generate  them)  then  we  are  underestimating  gross  cost  increments  if  actual  74-75 
expenditures  are  below  them  and  overestimating  if  the  reverse  is  true. 

**The  high  side  age  range  assumption  is  not  consistent  with  the  regulation  as  written.  The 
regulation  states  that  until  1978  the  required  age  range  coverage  for  handicapped  chil¬ 
dren  is  the  same  as  each  state  requires  for  its  non-handicapped  children.  By  1978  the 
required  range  expands  to  3-18  and  by  1980  to  3-21.  However  this  extension  is  only 
mandatory  if  the  state  does  not  have  a  specific  law  prohibiting  extension  beyond  6-18. 
Also  the  definition  of  the  category  Learning  Disabled  in  the  regulation  is  very  narrow 
and  it  will  probably  preclude  use  of  an  incidence  factor  as  large  as  3%. 
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reimbursement  option  is  only  allowed  when  there  are  no  public  facilities  available  (e^g., 
Virginia  at  the  present  time).  In  phone  interviews  with  special  education  specialists  in 
both  Virginia  and  Maryland  the  latest  data  on  the  fraction  of  all  special  education  that 
came  under  partial  reimbursement  was  obtained.  The  fraction  (for  the  non-residential 
sector)  were  very  small  --  1.8  percent  for  Virginia  and  about  3  percent  for  Maryland.* 
(The  reimbursement  program  in  Maryland  is  slightly  more  generous  than  in  Virginia.) 
Thus  the  net  impact  of  this  omission  on  our  gross  cost  estimates  will  not  be  significant. 

Before  we  turn  to  a  consolidation  of  our  cost  analysis  for  the  three  groups  we  will 
briefly  comment  on  the  benefits  that  can  be  expected  from  the  additional  coverage.  Up  to 
this  point  we  have  considered  the  evidence  on  the  earnings  capacity  effects  of  reducing 
mislabeling  and  misassignment.  The  same  authors  who  stress  the  importance  of  this 
factor  (e.g.,  Hobbs)  also  emphasize  the  importance  of  not  going  too  far  in  the  direction 
of  avoiding  all  labeling.  They  stress  that  there  are  types  of  children  and  handicapping 
conditions  that  can  benefit  greatly  from  the  thoug^ful  application  of  hig^  quality  special 
education  programs . 

Unfortunately  for  the  two  most  important  (in  terms  of  numbers)  categories  of  unserved 
children  -  -  emotionally  disturbed  and  learning  disabled  -  -  no  hard  evidence  on  earnings 
capacity  effects  could  be  located  in  a  short  time  frame.  Only  for  the  mentally  retarded 
are  there  readily  available  findings. 

Conley**  reports  that  shortly  after  termination  from  State  vocational  rehabilitation 
programs  young,  mentally  retarded  adults  who  have  been  recorded  as  ’’rehabilitated  " 

(which  means  they  have  successfully  completed  the  training  course  and  have  been  placed 
in  a  job)  were  earning  hourly  rates  of  pay  about  equal  to  that  observed  among  general 
samples  of  mentally  retarded  individuals  of  the  same  age  and  severity  category.  Further, 
Conley  believes  that  ”A -priori  we  would  expect  that  the  average  lifetime  productivity  of 
retarded  rehabilitants  would  be  less  than  our  estimate  for  retarded  workers  generally 
since  the  very  fact  of  referall  for  vocational  rehabilitation  is  a  manifestation  of  some  voca¬ 
tional  difficulties."  On  this  basis  Conley***  concluded  tliat  vocational  rehabilitation 


*Ms.  Lucile  Anderson,  Virginia  State  Department  of  Education  and  Mr.  James  Keim, 
Maryland  State  Department  of  Education 
** Conley,  Op.  Cit.,  pp.  284-289  ^ 

***ft  is  important  to  note  that  the  validity  of  the  direction  of  the  selectivity  bias  that  Conley 
assumes  is  crucial  to  the  credibility  of  his  estimates.  To  a  non-specialist  in  this  area 
its  validity  is  not  intuitively  obvious.  Indeed  a  recent  survey  of  all  published  benefit/ 
cost  studies  of  vocational  rehabilitation  concludes  that  it  is  not  possible  to  conclude  any¬ 
thing  (either  positive  or  negative)  about  the  earnings  effect  of  vocational  rehabilitation 
training.  (John  Noble,  "Economic  Analysis  of  Rehabilitation  Benefits:  Can  the  ’State 
of  the  Art’  Conclude  Anything  About  Priorities,  ’’  Paper  Presented  at  the  Annual  Meeting 
of  the  American  Association  for  the  Advancement  of  Science,  New  York,  Jan  26-31,  1975.) 
Overall  time  constraints  precluded  any  additional  work  on  this  issue. 
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training  had  had  an  effect  on  the  earnings  capacity^  of  the  mentally  retarded.  Calling  on  his 
previous  work  relating  to  all  rehabilitants  (both  mentally  retarded  and  other  disabling  con> 
ditions)  Conley  comes  to  a  "reasoned  guess"  that  about  SO  percent  of  the  observed  post  pro¬ 
gram  earnings  of  retarded  rehabilitants  can  be  attributed  to  the  vocational  rehabilitation 
training.  On  these  assumptions  Co^ey  is  able  to  show  that  the  dollars  spent  on  vocational 
rehabilitation  training  for  mentally  retarded  young  men  are  all  recouped  in  the  form  of 
increased  future  earnings. 

What  Is  the  significance  of  this  finding?  For  the  category  Mentally  Retarded  (MR) 
alone  it  would  appear  highly  relevant.  The  higher  quality  MR  programs  described  by 
Rossmiller  et.  al.,  all  consisted  of  very  up-to-date  vocational  education  training  type 
situations.  However,  for  the  other  two  major  sources  of  cost  increase  --  emotionally 
disturbed  and  learning  disabled  --  there  is  less  certainty.  The  children  involved  in  these 
categories  may  have  a  totally  different  set  of  ability /motivation  problems  than  MR  chil¬ 
dren  do  so  that  the  apparent  success  of  special  education  with  the  one  group  does  not  imply 
success  with  the  other.  However,  the  data  we  present  in  appendix  A  on  the  interaction 
between  the  earnings  effect  of  disability  and  the  level  of  education  attained,  suggests  that 
rehabilitation  type  resources  might  have  large  effects  on  earnings  capacity. 

Summary  and  Alternative  Phase-In  Strategies 

Our  analysis  has  identified  two  sources  of  cost  increase  and  one  of  cost  decrease  that 
will  be  associated  with  attaining  the  goal  of  free,  adequate  and  appropriate  education  (in  the 
least  restrictive  setting  possible)  for  all  handicapped  children. 

One  source  of  cost  increase  involves  extending  the  delivery  of  some  form  of  education/ 
training  services  to  all  severely  and  profoundly  handicapped  youngsters  (primarily  the  men¬ 
tally  retarded  and  the  emotionally  disturbecQ,  the  so  called  "0-based  reject  policy."  This 
cost  will  depend  on  how  many  are  currently  not  being  served  and  the  educational  cost  per 
child  of  delivering  the  services  in  an  institutional  setting.  Above  we  noted  that  expert 
(pinion  puts  this  per  pupil  cost  at  about  $5, 000  per  year.  The  number  of  these  children 
could  range  anywhere  from  50, 000  to  500, 000  given  the  vagueness  of  existing  data  sources. 
We  separated  out  this  source  of  cost  increase  from  the  main  body  of  our  cost  analysis  be¬ 
cause  of  the  obvious  comp)elling  nature  of  the  situation  these  children  are  in.  Also,  we 
showed  that  in  addition  to  purely  humanitarian  benefits  it  was  possible  that  pecuniary  bene¬ 
fits  (in  the  form  of  reduced  maintenance  costs)  might  be  forthcoming  if  the  training  resulted 
in  increased  ability  to  cope  with  the  simple  tasks  of  everyday  existence . 

The  other  source  of  cost  increase  --  extension  of  free  services  to  all  the  moderate 
and  mildily  handicapped  not  now  being  served  -  -  was  analyzed  in  terms  of  a  few  parameters 
and  the  results  summarized  in  Table  9.  The  categories  in  the  Table  suggest  a  number  of 
possible  areas  of  policy  options  —  e.g.,  the  costs  of  increasing  the  age  range  to  cover 
younger  and  younger  children  should  be  balanced  by  increased  benefits;  considerable 
though  and  study  should  be  given  to  the  estimation  of  prevalence  rates  for  the  Learning 
Disabled  category;  etc. 
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We  stressed  the  ’’gross"  aspect  of  these  cost  increments  because  the  regulation  is 
expected  to  have  offsetting  cost  decreasing  effects  via  the  reduction  of  mislabeling  and 
misassignment  and  the  integration  of  physically  handicapped  children  allowed  by  the 
greater  building  accessibility  provided* by  subpart  C.  Precisely  how  large  these  offset 
factors  will  be  cannot  be  determined  without  an  elaborate  study.  Some  crude  calculations 
niight  be  suggestive  of  possibilities.  We  noted  above  that  a  shift  of  50, 000  youngsters 
from  residential  to  non-residential  special  educational  setting  could  save  around  $150  mil¬ 
lion  a  year.  If  we  also  assume  that  20  percent  of  all  the  mentally  retarded,  learning 
disabled  and  emotionally  disturbed  shift  from  special  education  day  school  programs  to 
full-time  regular  settings  then  this  could  reduce  costs  by  $235  million  more.  (This  assumes 
the  "low-side"  cost  factors  in  Table  8  are  relevant.)  Tte  combined  effect  is  to  reduce  the 
low-side  gross  increments  in  Table  6  by  $385  million.  If  we  assume  that  50  percent  of 
the  MRs,  LDs  and  EEte  are  shifted  into  fiill  time  regular  settings  then  the  low-side  offset 
factor  rises  to  $740  million.  We  also  estimate  an  annual  savings  of  $65  million  from  inte¬ 
grating  physically  handicapped  children.  * 

In  concluding  this  section  of  the  analysis  it  is  important  to  briefly  note  the  implications 
of  the  dynamic  dimension  of  the  situation  —  just  how  rapidly  should  the  SEAs  and  LEAs  be 
pushed  toward  the  objective.  PL  94-142  contains  a  definite  time  table,  while  the  proposed 
regulation  does  not.  In  any  event  it  should  be  recognized  that  increased  rapidity  of  attain¬ 
ment  is  definitely  not  a  free -good  --it  will  raise  the  overall  cost  associated  with  attaining 
the  objective.  The  major  source  of  bottlenecks  would  appear  to  be  specially  trained  man¬ 
power.  These  bottlenecks  can  influence  costs  and  benefits  in  two  ways.  First,  the  low 
quality  of  hurriedly  put  together  programs  (along  with  the  bad  feeling  generated  between 
federal  and  local  officials)  can  hurt  morale  and  possibly  keep  program  quality  below  the 
optimum  level  long  past  the  time  at  which  a  slower  approach  would  have  had  the  objective 
in  place  and  at  a  much  higher  quality  level.  Second,  it  will  simply  cost  more  in  terms  of 
scarce  resources  used  up  to  get  to  the  objective  faster  --  e.g.,  teachers  will  have  to  work 
overtime  to  train  special  education  teachers;  people  with  related  skills  in  other  areas  will 
have  to  be  induced  to  enter  fecial  education  as  a  career,  etc. 

On  the  other  side  it  is  also  clear  that  increased  total  amounts  of  benefits  are  likely  to 
flow  from  attaining  the  goal  at  an  earlier  date.  What  is  important  here  is  that  the  imple- 
menters  of  the  policy  be  keenly  aware  of  these  trade-offs  and  remain  as  flexible  as  possi¬ 
ble  with  regard  to  enforcing  target  dates  while  at  the  same  time  not  letting  school  districts 
use  this  flexible  stance  to  avoid  compliance  indefinitely. 


*We  estimated  that  there  are  about  250, 000  physically  handicapped  youngsters  receiving 
special  education  resources  (Table  6).  We  also  estimated  that  the  excess  cost  incurred 
per  student  served  is  $2, 600  (Table  8).  If  we  assume  that  50, 000  of  these  children  will 
be  shifted  to  regular  buildings  for  their  regular  education  and  that  this  reduces  the  annual 
cost  of  educating  them  by  $1, 300,  then  the  annual  savings  would  by  $65  million. 
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V.  HIGHER  EDUCATION  (Suhpait  E) 

The  major  expense  imposed  on  Institutions  of  hl£^r  education  by  this  regulation  will 
be  the  cost  of  complying  with  the  requirements  of  Subpart  C  on  building  accessibility.  It 
is  not  expected  that  Subpart  E,  *  which  requires  nondiscrimination  in  recruitment  admis¬ 
sions  and  provision  of  courses  and  non-currlcular  services,  will  impose  any  significant 
additional  costs. 

The  estimates  of  handicapped  children  in  table  7  suggest  that  in  any  year  no  more  than 
200, 000  college  aged  handicapped  people  are  enrolled  in  degree  granting  institutions  of 
higher  education,  and  ^s  amounts  to  less  than  2%  of  their  total  enrollment.  **  Alter  con¬ 
sultation  with  groups  within  the  Department,  it  was  concluded  that  none  of  the  requirements 
of  Subpait  E  will  impost  any  substantial  amount  of  costs  on  the  recipients.  And  even  if 
costs  were  to  rise  to  a  perceptible  level,  they  would  be  balanced  by  benefits  from  the  in¬ 
creased  earnings  capacity  of  those  additional  handicapped  individuals  who  earn  college 
degrees.  _ 

Non-Accessibility  Provisions 

Section  84.44(b)  is  ccmcemed  with  course  examination  procedures  for  students  with 
impaired  sensory,  ihanual,  or  speaking  skills.  It  requires  recipients  to  provide  methods 
of  assessing  the  academic  achievement  of  such  students  which  insure  that  the  student's 
grades  reflect  his  achievement,  not  his  handicap.  Thus,  blind  students  must  be  allowed  such 
alternatives  to  regular  examination  procedures  as  take-home  examinations,  the  use  of  a 
reader,  or,  in  the  case  of  an  essay  examination,  the  opportunity  to  transcribe  the  questions 
into  braille. 

Paragraph  (c)  of  section  84.44  provides  that  a  recipient  must  ensure  that  no  qualified 
handicapped  student  with  impaired  communicative  skills  be  denied  efiective  participation 
in  its  program  because  of  lack  of  necessary  auxiliary  educational  aids.  (Individually  pre¬ 
scribed  or  general  purpose  aids  such  as  eyeg^sses  or  wheel  chairs  are  not,  of  course, 
included).  In  many  cases,  this  provision  will  not  impose  any  additional  financial  burden 


*Subpart  E  generally  follows  the  Department's  Title  DC  regulation. 

**Of  the  6.6  million  handicaj^d  children  (6-19)  in  table  7  we  assume  about  2.0  million 
will  have  both  the  potential  for  college  attendance  and  require  some  accommodation. 
This  assumes  that  all  the  mentally  retarded  will  not  be  qualified  and  also  that  all  those 
qualified  among  the  speech  impaired  will  not  require  any  accommodation.  Of  the 
remainder,  we  assume  that  all  persons  in  the  physical  disability  categories  will  be 
qualified  and  that  about  1.3  million  of  the  learning  disabled  and  emotionally  disturbed 
will  qualify.  We  then  assume  that  1/3  of  the  qualified  will  choose  to  go  on  to  college. 
This  means  that  an  age  cohort  6-19  will  yield  about  200, 000  attendees  aged  18-24 
during  any  given  year. 
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because  the  aids  are  provided  by  vocational  rehabilitation  agencies.  Where  such  is  n«  the 
case,  however,  the  responsibility  for  providing  auxiliary  aids  or  their  equivalent  is  borne 
by  the  recipient.  For  example,  if  a  deaf  student  is  unable  to  obtain  the  services  of  a  class¬ 
room  interpreter  from  the  vocational  rehabilitation  agency,  the  recipient  is  responsible  for 
providing  an  interpreter,  a  written  version  of  class  materials,  or  the  qpportunlty  to  pursue 
independent  study.  Aids  and  services  can  often  be  provided  at  minimum  expense  by  making 
them  available  in  the  recipient's  library  or  other  resource  center.  Comments  from  within 
the  Department  contained  no  estimate  of  the, cost  of  this  requirement.  However,  it  is  not 
believed  it  will  be  substantial  as  long  as  enforcement  is  done  in  a  manner  which  allows 
flexibility  in  means  of  compliance. 

Section  84.45  prohibits  discrimination  in  the  provision  of  student  housing.  Additional 
costs  incurred  in  making  a  portion  of  the  university's  own  housing  accessible  are  included 
in  the  estimated  costs  of  accessibility  in  section  ni  of  this  statement.  No  additional  costs, 
except  insignificant  administrative  expenses,  are  anticipated  from  the  requirement  that 
recipients  ensure  that  non-campus  housing  is,  as  a  whole,  offered  in  a  nondiscriminatory 
manner. 

The  provision  of  health  services  without  discrimination  on  the  basis  of  handicap, 
required  by  section  84.46  (a),  may,  in  some  instances,  impose  minor  additional  costs. 
While  this  section  does  not  require  treatment  for  special  handicapping  conditions,  some 
types  of  handicapping  conditions  do  result  in  a  greater  than  average  need  for  routine 
health  care.  However,  because  the  proportion  of  such  students  in  any  student  body  is 
quite  low,  any  cost  increase  should  be  easily  absorbed  by  the  recipients;  that  is,  the 
average  per  unit  cost  of  providing  health  services  to  all  students  should  not  rise 
perceptibly. 

Paragraph  (a)  of  section  84. 48  prohibits  discrimination  on  the  basis  of  handicap  in 
the  provision  of  physical  education  courses  and  athletics.  A  recipient  who  has  an 
athletics  program  must  operate  the  program  so  that  handicapped  students  are  afforded 
an  opportunity  to  participate  in  comparable  activities.  Only  minimal  accommodation 
should  be  necessary  for  compliance.  Because  of  the  great  variance  in  both  types  of 
handicapping  conditions  and  in  types  of  athletic  activities,  there  is  probably  no. handi¬ 
capped  person  who  cannot  participate  in  at  least  one  existing  type  of  activity.  At  most, 
minor  modifications  of  equipment  would  be  necessary. 

Thus,  as  stated  in  the  introductory  paragraph,  increases  in  expenditures  to  insti¬ 
tutions  of  higher  education  necessitated  by  this  subpart  ^e  not  expected  to  be  significant. 
Those  connected  with  modification  of  a  sufficient  number  of  existing  buildings  to  comply 
with  the  requirement  of  program  accessibility  may  be  significant  and  these  costs  are 
covered  in  section  III  of  this  statement. 
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In  appendix  A,  evidence  Is  presented  on  the  very  strong  interaction  between  the  level  ‘ 
of  formal  education  attained  and  the  size  of  the  effect  of  even  severe  disAblllty  on  earnings 
capacity  (see  table  A-8).  Although  these  data  refer  to  a  group,  disabled  veterans,  who 
obtained  their  disability  after  becoming  young  adults,  the  implications  for  the  effect  of 
education  should  also  apply  to  physically  disabled  persons  who  are  either  bom  with  the 
condition  or  have  an  accident  very  early  in  life.  Again,  one  can  only  conjecture  about  the 
possible  magnitude  of  the  benefits  from  this  source. 

1970  Census  data  show  that  only  3.3%  of  persons  aged  18-44  who  reported  that  they 
were  severely  disabled*  had  attained  a  college  degree  or  more.  Other  tables  from  this 
same  source  show  very  low  reported  labor  force  participation  and  annual  earnings  for 
this  same  subgroup  of  severely  disabled  persons,  ft  we  assume  that  the  percentage  of 
this  group  who  finish  college  will  increase  to  6.0%  and  that  college  graduation  increases 
the  annual  earnings  of  a  severely  disabled  worker  to  that  of  the  average  partially  disabled 
worker,  then  the  annual  flow  of  benefits  from  this  source  would  eventually  rise  to  about 
$100  million.**  Enhanced  educational  opportunities  can  also  be  ejq)ected  to  increase  the 
annual  eamings  of  moderately  and  mildly  handicapped  persons,  although  the  earnings 
increase  will  not  be  as  great  as  with  severely  disabled  persons,  many  more  pers(^  will 
be  affected. 


t 


*The  severely  disabled  reported  in  the  1970  Census  were  those  individuals  who  said 
that  their  disability  keeps  them  from  holding  any  job  at  all.  (See  appendix  A.) 

**]t  will  take  a  number  of  years  for  the  educational  attainment  of  the  entire  stock  of 
severely  disabled  persons  18-44  to  rise  to  that  of  6.0%  having  college  degrees.  The 
total  number  involved  is  about  22, 000  individuals  who  will  be  earning  about  $4, 5(X) 
per  year  more  on  account  of  having  gotten  a  college  degree.  After  10  years  about 
half  of  the  $100  million  figure  will  have  been  reached. 
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VI.  HEALTH  AND  SOCIAL  SERVICES  (Subpart  F) 

Subpart  F  prohibits  discrimination  on  the  basis  of  handicap  in  the  provision  of  health 
and  welfare  services.  Comments  solicited  from  within  the  Department  suggested  that 
Submit  F  will  not  have  a  substantial  effect  on  the  cost  of  providing  health  and  social  serv¬ 
ices.  This  is  because  these  service  systems  are  alreacty  structured  to  permit  the  par¬ 
ticipation  of  handicapped  clients. * 

\ 

Although  the  requirements  of  this  sut^rt  may,  in  a  few  cases,  necessitate  initial 
additional  expenditures  for  staffing  or  equipment,  such  cases  are  of  minor  proportions. 
They  should  not  require  any  substantial  operational  changes  in  existing  health  and  social 
service  systems.  Moreover,  to  safeguard  against  imposing  overly  burdensome  require¬ 
ments  especially  with  respect  to  small  providers  of  health  and  social  services,  this  sub¬ 
part  allows  such  factors  as  the  size  of  the  recipient ’'s  program  to  be  considered  in 
determining  the  appropriate  corrective  action  to  be  taken  by  recipients .  The  flexibility 
thereby  built  into  this  submit  should  further  minimize  its  cost  impact . 

The  provision  relating  to  the  education  of  persons  institutionalized  because  of  handicap 
may  also  necessitate  initial  additional  expenditures.  These  exp>enditures  are^  however, 
included  in  the  estimates  contained  in  Section  IV  of  this  statement. 

The  subpart  also  requires  recipients  to  compensate  a  handicapped  patient  who  per¬ 
forms  work  which  is  either  non-therapeutic  or  for  which  the  institution  would  otherwise 
have  had  to  hire  an  employee.  Since  this  provision  does  not  force  recipients  to  use  the 
labor  of  the  handicapped,  any  outlays  that  are  incurred  can  be  assumed  to  be  covered  1^ 
economic  benefits  obtained  by  recipients. 

The  alternative  to  this  provision  is  to  permit  the  recipient  to  utilize  patient  labor 
without  compensation.  Although  this  alternative  would  lower  the  costs  of  compliance  it 
has  been  held  to  be  unconstitutional  (see  Souder  v.  Brenner,  367  F.  Supp.  808  (D.D.C. 
1973)  and,  as  such,  cannot  be  considered  an  actual  alternative  to  the  compensation 
provision  as  drafted. 


*Note  again  that  the  costs  associated  with  making  buildings  accessible  have  already  been 
covered  in  Section  in. 
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vn.  SUl^ARY  AND  CONCLUSIONS 

We  have  analyzed  in  some  detail  the  costs  and  benefits  of  the  three  major  snbparts 
of  the  regulation  that  cover  employment  practices,  building  accessibility  and  the  provision 
of  elementary  and  secondary  education.  We  found  that  in  all  cases  there  was  evidence 
for  pecuniary  benefits  that  provide  substantial  onsets  to  the  pecuniary  cost  involved. 

Indeed,  even  if  noi^pecuniary  benefits  are  not  added,  the  balance  of  benefits  and  costs 
appears  in  favor  of  implementation  of  the  regulation. 

The  nature  and  quality  of  the  evidence  on  benefits  varies  considerably*  In  some 
cases,  it  is  more  straightforward  and  convincing  than  in  others,  as  in  the  case  of  cost 
reductions  due  to  shifts  to  less  restrictive  settings.  In  others  the  empirical  evidence  is 
very  sparse,  but  what  there  is,  is  hig^y  suggestive,  as  in  the  case  of  benefits  from 
dominating  discrimination  in  employment,  and  the  benefits  from  reduced  mislabeling  and 
the  inq)roved  quantity  and  quality  of  special  education. 

By  far  the  most  substantial  source  of  cost  increase  comes  from  the  extension  of 
special  education  to  all  handicapped  children  not  now  served.  We  estimated  that  the 
annual  gross  cost  increment  could  fall  anywhere  in  the  range  $4.8  to  $1.3  billion,  depend¬ 
ing  on  assumptions  about  cost  factors,  incidence  of  the  condition  "Learning  Disabled",  and 
the  age  range  of  the  children  covered.  *  The  two  otl^r  sources  of  possible  significant  cost 
increase  are  building  accessibility  and  complying  with  the  reasonable  accommodation  of 
subpart  B.  On  the  basis  of  our  analysis  it  is  doubtful  that  the  additional  annual  cost  from 
the^  two  sources  would  ever  exceed  $100  million.  *♦ 

K  we  take  a  simple  average  of  our  high  and  low  side  estimates  for  special  education 
(i.e.,  $3. 1  billion)  then  we  estimate  that  these  three  sources  together  would  create  about 
$3.2  billion  in  aTinual  costs.  What  magnitude  of  annual  pecuniary  benefits  do  we  estimate? 
In  our  analysis  of  subpart  D  we  estimated  that  as  much  as  $800  million  per  year  in  special 
education  e}q>enditures  might  be  saved  because  of  shifts  to  less  restrictive  settings  and  re¬ 
duced  mislabeling  of  non-handicapped  children.  In  the  section  on  higher  education,  we 
estimated  that  the  aggregate  annual  earnings  capacity  of  the  handicapped  workers  would  be 

•This  range  is  slightly  upward  biased  because  of  our  treatment  of  very  severely  hand!- 
cai^d  children  in  institutions.  Since  we  analyzed  this  group  separately  (see  discussion 
on  page  4(^  we  should  net  them  out  of  our  calculation  of  the  annual  gross  cost  increment. 
We  have  already  assumed  that  these  costs  will  be  balanced  by  the  special  benefits  in¬ 
volved.  However,  since  the  exact  number  of  these  children  is  not  known  we  have  not 
attempted  this  refinement. 

••The  total  cost  of  making  existing  buildings  accessible  was  estimated  at  about  $350  mil¬ 
lion.  This  is  'approslmately  equivalent  to  a  perpetual  annual  cost  of  about  $50  million. 

We  estimated  (appendix  A)  that  perhaps  a  million  disabled  workers  would  be  covered  by 
subpart  B.  Even  if  we  assume  that  the  reasonable  accommodation  provision  would  result 
in  an  expenditure  of  $100  per  year  on  one'-half  of  them  (which  is  probably  an  overestimate 
of  numbers  that  would  require  special  resources)  that  would  only  come  to  another  $50 
million. 
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increased  by  $100  million  on  account  of  the  increase  in  college  degrees  among  them .  In 
our  analysis  of  Subpait  B  we  estimated  that  the  elimination  of  employment  discrimination 
might  add  as  much  as  $1  billion  to  annual  benefits.  Thus  a  conservative  figure  would  be 
$500  million.  At  this  point  benefits  total  to  $1.4  billion,  still  $1.8  billion  short  of  annual 
costs.  We  haVe  not  yet  put  a  dollar  amount  on  the  increase  in  earnings  capacity  from  the 
reduced  mislabeling  and  the  increased  coverage  of  special  education.  It  is  likely  that  at 
any  point  in  time  at  least  3  million  individuals  in  the  adult  labor  force  were  once  handi¬ 
capped  children.  Assume  that  on  account  of  the  achievement  of  full  coverage  and  better 
labeling,  about  1 . 5  million  of  them  have  their  earnings  capacity  affected.  If  we  further 
assume  that  on  the  average  they  all  earn  $1000  more  per  year,  we  then  have  another  $1.5 
billion  in  annual  benefits,  leaving  a  pecuniary  cost  deficit  of  only  $.3  billion  per  year  to 
be  balanced  against  psychic  benefits.  This  is  the  reason  for  our  above  conclusion  on  the 
near  favorable  balance  even  without  adding  in  psychic  benefits.  Table  10  summarizes  the 
above  calculations. 

TABLE  10 


SUMMARY  OF  ESTIMATED  ANNUAL  PECUNIARY  COSTS 
AND  BENEFITS  FOR  ALL  SUB-PARTS^ 

(Billions  of  dollars) 


Sub-parts 

a 

Costs 

(2) 

Benefits 

(3) 

.  (1)  -  (2) 

Employment  practices 

.05 

.5 

-.45 

Program  accessibility 

.05 

b 

+.05 

Elementary  and  secondary 

2.3^ 

1.5 

+.8 

Higher  Education 

N.E. 

.1 

-.1 

Health  and  Social  Services 

N.E. 

N.E. 

N.E. 

Total 

2.4 

2.1 

+.3 

^For  the  parts  other  than  program  accessibility  only  non-accessibility  costs  are  included. 
^Benefits  from  program  accessibility  are  included  in  the  amounts  for  the  other  sub-parts . 

Q 

This  is  the  average  Mt  increase  (4.8  -  .8) +  (1.3  -  .8)/2,  where  .8  is  the  reduction  in 
cost  due  to  shifts  to  less  restrictive  settings. 

Srhis  is  before  al'lowance  for  the  effect  of  existing  laws.  See  below. 

N.E.  =  Not  estimated,  assumed  to  be  negligible. 
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In  using  our  analysis  of  overall  benefits  and  costs  the  reader  should  keep  in  mind  a 
number  of  factors  that,  although  possibly  significant  to  decisions  about  the  impact  of  the 
reguUtion,  are  not  highlighted  by  our  analysis. 

First,  our  estimates  of  costs  and  benefits  measure  only  the  "net"  increment  either  in 
output  gain  (benefits)  or  resources  used  up  (costs).  They  do  not  cover  what  economists  call 
transfer  and  distribution  effects.  One  important  transfer  effect  in  this  case  would  be  the 
(possible)  reducticm  in  income  maintenance  payments  brought  on  by  the  increased  earnings 
capacity  of  the  handicapped.  This  effect  is  not  added  to  benefits  because  the  amount  of 
saving  to  taxpayers  is  exactly  balanced  by  the  reduction  in  benefits  of  those  who  had  been 
receiving  the  income  maintenance  payments.  However  from  the  taxpayers  point  of  view  It 
can  be  a  significant  consideration.  Similarly  an  important  distribution  effect  of  the  pro¬ 
posed  regulation  is  reflected  in  the  &ct  that  the  great  bulk  of  the  costs  fall  on  state  and 
local  governments  while  the  great  bulk  of  the  benefits  accrue  to  private  citizens  —  handi¬ 
capped  persons. 

Second,  as  already  noted,  this  regulation  duplicates  and  supplements  to  a  substantial 
extent  existing  law.  It  would  not  be  unreasonable  to  argue  that,  say,  50%  of  the  elementary 
and  secondary  education  effects  and  perhaps  25%  of  the  remainder  are  properly  attributable 
•to  existing  laws^  While  it  would  be  unrealistic  to  attempt  to  "fine  tune"  the  estimates  in 
Table  10,  the  final  Judgment  on  the  effects  of  the  regulation  would  have  to  be  that  both 
costs  and  benefits  may  be  substantially  below  two  billion  dollars  annually. 

Hiird,  there  is  one  omission  from  the  analysis  that  is  perhaps  worthy  of  note.  No 
attempt  has  been  made  to  estimate  separately  administrative  and  related  costs  of  comply¬ 
ing  with  its  procedures  (e*g.,  public  notice,  creation  of  new  tests,  preparing  compliance 
plans,  and  the  like).  While  such  costs  are  certainly  far  smaller  than  the  costs  of  provid¬ 
ing  services,  they  may  well  be  in  the  range  of  tens  of  millions  annually,  ft  can  be  expected 
that  public  comments  on  the  Notice  of  Pr(^>osed  Rule -making  will  provide  a  basis  for  any 
changes  necessary  to  assure  that  such  costs  are  held  to  the  minimum  necessary  to  effectuate 
the  substantive  requirements  of  the  law. 

Finally,  although  we  conclude  that  the  regulation  should  be  implemented,  we  do  urge 
that  consideration  be  given  to  some  of  the  details  of  coverage,  wording,  and  the  dynamics 
of  implementati(xi.  In  paxticular  we  have  hig^ighted  the  following  areas:  wording  and 
content  of  the  "reasonable  accommodation"  provision;  precise  coverage  of  the  handicapping 
category  "Learning  Disabled;"  decision  on  which  agency  of  the  State  government  should 
bear  the  ncm-educational  costs  of  institutionalized  handicapped  children;  the  type  and  degree 
of  flexibility  in  enforcing  compliance  and  alternative  timing  and  phase  in  strategies. 
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APPENDIX  A 

\ 

DLSAIULITY,  DISCRIMINATION  AND  EARNINGS:  A  SURVEY/ ANALYSIS 

Tables  1-A  through  4 -A  show  data  from  the  1970  Census  of  Population  on  the  numbers 
and  characteristics  of  the  disabled.  The  1970  census  asked  the  following  question  on  dis¬ 
ability:  **Did  you  have  a  health  or  physical  condition  which  limits  the  kind  or  amount  of 
work  you  do?” 

Many  disabled  individuals  do  not  consider  themselves  limited  in  the  amount  or  type  of 
work  they  can  do,  so  that  the  numbers  in  table  1  understate  the  nuif^r  of  disabled  individ¬ 
uals  that  will  be  potentially  eligible  for  protection  under  the  proposed  regulation.  Data 
from  the  National  Center  for  Health  Statistics  suggest  that  the  number  of  adults  with  a 
disability  is  well  over  twice  the  number  that  responded  to  the  1970  Census  question.  * 

However  the  disabled  individuals  reported^in  the  1970  Census  may  be  more  relevant 
for  analyzing  the  impact  of  the  proposed  regulation.  This  is  because  the  disabled  workers 
who  will  be  most  helped  by  the  regulation-  -those  who  are  now  suffering  from  employment 
discrimination — may  make  up  a  larger  fraction  of  the  individuals  covered  by  the  Census 
than  they  do  of  the  total  population  of  handicapped  individuals.** 

*  How  many  disabled  individuals  will  have  their  earhings  levels  increased  on  account 
of  the  regulation?  One  can  use  the  numbers  in  table  l^A  and  some  additional  assumptions 
to  get  a  rough  idea.  For  example,  one  possible  set  of  assumptions  and  the  corresponding 
estimates  would  be  the  following. 


*Wilder,  Charles  S.,  Prevalence  of  Selected  Impairments,  United  States  1971,  DHEW 
Publication  No.  (HRA)  75-1526,  National  Center  for  Health  Statistics,  May  1975. 

** Either  of  two  conditions  could  produce  this  result:  (1)  the  probability  of  experiencing 
discrimination  was  (as  of  1969)  positively  correlated  with  severity  of  disability  and/or 
(2)  the  experience  of  job  discrimination  increases  the  probability  that  a  disabled  individual 
will  answer  ”yes”  to  the  Census  question. 
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TABLE  2 -A 

EMPLOYMENT  STATUS  AND  EARNINGS  IN  1969 
BY  DISABILITY  STATUS,  MALES  18-44: 

UNITED  STATES  1970 


Disability  status: 


Employment  status  and  earnings 
in  1969 

(1) 

Non -disabled 

(2) 

Partially  disabled 

(3) 

(2) 

(1) 

Employment  status: 

Total  labor  force  (000) 

28, 689 

1,  811 

- 

Percent  in  total  labor  force 

90.3 

89.2' 

.987 

Total  employed  (000) 

26,  886 

1,735 

- 

Percent  civilian  labor  force  unemployed 

3.7 

5.7  ■ 

1.540 

Earnings  in  1969: 

Mean  earnings  of  those  with  earnings 

$7, 539 

$6, 065 

.804 

Percent  with  earnings 

95.3 

93.3 

.979 

Overall  mean  earnings 

$7,185 

$5,  659 

.788 

Source;  Same  as  table  1, 

Census  tables  4  and  9.  ' 

Assume  that  only  the  partially  woric  disabled  under  55  will  have  their  earnings  increased 
by  the  regulation.  Also  assume  that  only  1/2  of  the  partially  disabled  females  under  55 
would  be  affected  in  order  to  adjust  for  the  sex  differential  in  labor  force  participation. 
Finally,  since  State  and  Local  Government  and  Medical  and  Health  Services,  which  con¬ 
tain  most  of  the  grantees  covered  by  the  regulation,  provide  approximately  20  percent  of 
total  employment,  assume  that  estimates  can  be  made  by  multiplying  combinations  of  the 
numbers  in  table  1  by  .20  .♦  / 

These  assumptions  lead  to  an  estimate  of  833  thousand  for  the  number  of  disabled 
workers  ttot  will  have  their  earnings  affected  by  the  proposed  regulation.  If  one  includes 
all  those  under  55  (both  partially  and  totaUy  work  disabled),  the  estimate  will  rise  to 
1.2  million;  if  we  use  a  factor  of  .3  rather  than  .2  it  also  rises  to  1.2  million,  etc. 

It  is  not  clear  if  those  who  reported  themselves  as  totally  work  disabled  will  be  helped 
by  the  regulation.  Almost  all  of  these  individuals  reported  no  work  experience  during  1969 

*  Since  the  regulation  also  applies  to  subcontractors  of  covered  grantees,  a  percentage 
greater  than  .20  is  probably  more  appropriate.  The  fact  that  state  and  local  governments 
also  have  a  disproportionate  number  of  "mental  jobs"  also  indicates  a  factor  larger  than  .20. 
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(compare  columns  4  and  5  of  table  1-A).  On  the  other  hand  almost  all  of  them  reported 
that  they  had  had  work  experience  at  some  time  previous  to  1969  (compare  columns  4  and 
6  in  table  1-A).  Clearly  some  of  these  individuals  will  be  In  a  position  to  be  helped  by  the 
regulation  as  they  recover  somewhat  from  their  conditions  with  time  and  rehabilitative 
services.  However,  it  is  not  possible  to  conjecture,  even  roughly,  how  many  this  will  be. 

TABLE  3 -A 

OCCUPATIONAL  STATUS  BY  DISABILITY  STATUS 
FOR  EMPLOYED  MALES  18-44 


UNITED  STATES  1970 

(1) 

Percent  distribution  Non -disabled 

(2) 

Partially  disabled 

(3) 

(2H1) 

Total 

100% 

100% 

Prof.,  tech,  and  kindred  . 

17.0 

13.4 

-3.6 

Mgrs .  and  admin,  (except  farm) 

9.9 

8.4 

-1.5 

Sales  workers 

6.6 

6.7 

rO.l 

Clerical  workers 

7.9 

9.4 

+1.5 

Crafbsmen  and  kindred  workers 

21.3 

18.9 

-2.4 

Operatives  (except  transp.) 

14.4 

15.6 

+1.2 

Transp.  equip,  oper. 

6.3 

6.7, 

40.4 

Laborers  (except  farm) 

6.5 

8.1 

+1.6 

Farm  workers 

3.2 

3.9 

40.7 

Service  workers  (except  private  H.H.) 

6.8 

8.5 

+1.7 

Private  household  workers 

0.0 

0.1 

+0.1 

Source:  Same  as  table  1, 

Census  table  6. 

By  how  much  will  the  average  disabled  worker  have  his  earnings  capacity/  increased 
as  a  result  of  the  proposed  regulation?  The  data  in  table  2 -A  show  that  among  those  who 
report  themselves  as  only  partially  work  disabled,  disability  is  not  much  of  a  barrier  to 
employment  per  se.  Labor  force  participation  rates  of  non -disabled  and  partially  disabled 
prime  age  males  are  very  close.  However,  the  quality  of  employment  (both  in  terms  of 
type  and  stability  of  the  woxic)  is  another  matter.  Although  the  unemployment,  occupational, 
(table  3 -A)  and  earnings  differentials  between  non -disabled  and  partially  disabled  are  not 
enormous,  they  are  still  substantial  and  suggest  that  the  proposed  regulations  might  have 
a  signific£uit  impact. 

The  data  in  table  4 -A  show  that  there  is  a  moderate  educational  attainment  differential 
between  these  two  groups.  This  ditference  can  account  for  about  3  percentage  points  of  the 


A-4 


FEDERAL  REGISTER,  VOL  41,  NO.  96— MONDAY,  MAY  17,  1976 


I 

PROPOSED  RULES  20371 

21.2  percentage  point  difference  in  overall  mean  earnings  (last  row  and  column  of  table 
Thus  there  is  an  18  percent  differential  in  earnings  at  the  same  educational 
lev^^^*  "What  part  of  this  18  percent  is  due  to  discrimination  and  therefore  likely  to  be 
. eliminated  by  the  regulation?  It  is  not  possible  to  say  precisely.  But  two  other  data  sets, 
l)Dth  relating  to  disabled  veterans,  give  some  further  insight  into  the  possible  earnings 
effects  of  the  regulation, 

TABLE  4-A 

.  •  I 

YEARS  OF  SCHOOL  COMPLETED  BY  DISABILITY 
STATUS,  MALES  18-44: 

UNITED  STATES  1970  ;  ' 

(Percent  distribution) 


Disability  status 

Non-  Partially  work  Totally  work 
StdiDdl  completed _ disabled  . _ disabled _ disabled 

65.3% 

22.3 

12.4 

100. 


Less  than  high  school  grad  30.0%  39,0% 

school  grad  36.8  ,  33.5 

Some  cc^ege  or  more  33. 1  27.5 

100.  100. 


Soxtrce:  Same  as  table  1, 
Census  table  3. 


TaMe  5-A  presents  some  data  from  a  special  survey  of  disabled  (and  some  non- 
aMed)  veterans .  The. purpose  of  the  survey  was  to  validate  the  earnings  loss  factors  used 
by  aJhe  Veterans  Administration  to  determine  the  amount  a  disabled  veteran  receives  as  a 
dasaMHity  allowance .  Table  5-A  shows  both  the  actual  earnings  differential  that  existed  in 


♦Ibie  three  percent  figure  was  estimated  by  using  the  method  of  ** standardized  averages 
HiB  earnings  of  all  males,  ages  25-34  by  education  cell  were  used  to  compute  weighted  ^ 
awerages  -of  the  two  educational  attainment  distributions  in  table  4-A.  These  two  averages 
daffeied  by  3%*  (See  the  1970  Census  of  Population  Subject  Report,  PC(2)-8B  Earnings  by 
Onnmpatiion  and  Education,  table  1  for  the  earnings  by  education  data  used  in  this  computa  - 
tium.') 

♦♦IMs  is  a  very  crude  way  of  estimating  the  contribution  of  education  differentials  to  earn- 
diHerentials  by  d^ '^ability  status.  There  is  a  large  interaction  effect  between  the  earn- 
cSHects  of  disability  and  the  level  of , education  of  the  disabled  person.  (See. below, 
tzdsle  S-A.)  Thus  although  the  average  differential  across  all  education  cells  is  18%,  the  differ- 
eartlial  aiziong  those  with  less  than  a  high  school  education  might  be  as  much  as  36%  and  that 
anmamg  ooHege  graduates  close  to  0%. 
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1967  between  disabled  and  non -disabled  veterans  of  the  same  age»  education,  and  region 
of  the  country,  as  well  as  the  rated  percentage  loss  factor  used  by  the  VA  at  that  time. 

These  loss  factors  represented  the  best  judgment  of  medical  people  (around  1950) 
about  how  much  earnings  capacity  was  impaired  by  the  particular  type  of  disability.  They 
reflect  the  mix  of  physical  and  mental  requirements  of  the  jobs  available  to  veterans  at 
that  time.  The  fact  that  in  1967  actual  earnings  differentials  were  smaller  than  the  rated 
loss  factors  (except  for  the  mental  disabilities)  is  probably  related  to  the  shifts  in  job  con¬ 
tent  mix  toward  more  mental  and  less  physical  tasks.* 

Note  the  surprisingly  small  earnings  losses  for  some  of  the  very  severe  physical  con¬ 
ditions.  This  suggests  that  many  of  the  individuals  who  reported  themselves  as  totally 
wori:  disabled  in  the  1970  Census  may  be  able  to  regain  significant  earnings  capacity  in 
later  3i^ars.**  Note  also  the  striking  difference  in  the  relationship  between  rated  and 
actual  earnings  loss  percentages  as  between  mental  and  physical  disabilities.  As  noted 
above,  this  midoubtedly  reflects  differences  in  how  much  job  restructuring  can  be  used  to 
accommodate  these  two  types  of  disabling  conditions.  Any  physical  condition,  no  matter 
how  severe,  is  specific  and  may  only  affect  10  or  15  percent  of  the  tasks  Involved  in 
•  most  job  categories.  And  physical  disabilities  need  not  effect  the  individual's  ability  to 
stand  stress  and  deal  extensively  with  individuals,  both  of  which  are  key  elements  in  most 
high  paying  job  categories.  Mental  and  emotional  disabilities  on  the  other  hand  are  very 
general  in  character  and  may  reduce  one's  capacity  to  perform  under  stress  and  in  situa¬ 
tions  requiring  extensive  interaction  with  other  people. 

Our  final  data  set  although  much  less  comprehensive  does  present  some  direct  informa 
'  tion  on  the  effect  of  discrimination.  It  was  obtained  in  a  study  of  the  employment  problems 
encountered  by  disabled  Vietnam  era  veterans.  Information  on  employment  status,  earn¬ 
ings,  experience  with  employers,  etc.,  was  collected  on  about  8,000  disabled  veterans 
selected  from  the  VA's  Disability  Record  files.  The  typical  disabled  veteran  in  the  sample 
had  been  out  of  the  service  for  four  years  and  was  about  31-32  years  old  at  the  time  of  the 
survey.  Detailed  information  on  type  and  severity  of  disability  were  available  from  VA 
files  so  that  all  the  material  could  be  cross  -tabulated  by  these  variables , 

fart-or  hffre  is  that  the  VA  is  probably  more  concerned  that  the  relative  amounts 
received  by  different  veterans  corresponds  to  the  relative  severity  of  their  disabilities, 
riian  they  are  about  the  match  between  earnings  capacity  loss  and  benefit  amount, 

is  important  to  note  that  disabled  veterans  as  a  group  have  much  stronger  pecuniary 
work  incentives  tfutTi  do  disabled  workers  who  are  covered  by  other  large  federal  disability 
programs.  Disabled  veterans,  unlike  beneficiaries  under  OASDI,  do  not  stand  to  lose  any 
of  their  disability  benefits  by  woiking.  Thus  dieir  participation  and  earnings  performance 
may  overstate  what  to  expect  from  severely  disabled  non -veteran  groups. 
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TABLE  5 -A 

RATINCf  SCHEDULE  EARNINGS  LOSS  FACTORS  AND  ACTUAL 
EARNINGS  DIFFERENTIALS  BETWEEN  DISABLED  VETERANS 
AND  A  CONTROL  GROUP,  BY  SELECTED  TYPES  OF 
SEVERE  DISABILITY  CONDITIONS: 

SURVEY  DONE  IN  1969  AND 
EARNINGS  ARE  FOR  1967 


(2)  (3)  (4) 

(1)  Observed  earnings  differentials 


Type  of  disability 

Rating 
schedule 
earnings  loss 
factor  (%) 

Earnings  of 
control 
group 
($) 

Earnings  of 
Vets  with 
disability 
($) 

Percentage 

differential 

X  100 

Physical  and  highly  visible: 

Amputation:  upper  thigh 

80.0 

7,500 

6,000 

20.0% 

Amputation:  leg 

60.0  .  ^ 

7,404 

5, 975 

19.3 

Amputation:  hand 

90.0 

7,517 

5,  540 

26.3 

Blindness  -  both  eyes 

100.0 

7,403 

1,  177 

84.1 

90%  blindness  -  both  eyes 

90.0 

7,007 

1,408 

79.9 

80%  blindness  -  both  eyes 

70.0 

7,209 

3,518 

51.2 

Polio  -  100%  disabling 

100.0 

9,012 

4,713 

47.7 

Polio  -  60%  disabling 

60.0 

9,041 

7,287 

19.4 

Paralysis  -  both  upper  and 
lower  -  90% 

90.0 

7,  580 

5,  230 

31.0 

Paralysis  -  both  upper  and 
lower  -  60% 

60.0 

7, 195 

5,612 

22.0 

Mental  -Psychoneurotic: 

Anxiety  state  -  50% 

50.0 

7,045 

3,945 

44.0 

Anxiety  reaction  -  70% 

70.0 

7,017 

•  1,122 

84.0 

Anxiety  reaction  -  50% 

50.0 

6,984 

1,676 

76.0 

Psychoneurotic  reaction  -  70% 

70.0 

7, 166 

1,218 

83.0 

Psychoneurotic  reaction  -  50% 

50.0 

7,  222 

2,022 

72.0  . 

Source:  "Economic  Validation  of  the  Rating  Schedule"  Appendix  in  Veterans* 
Administration  Proposed  Revision  of  Schedule  for  Rating  Disabilities 
Submitted  to  Committee  on  Veterans'  Affairs  United  States  Senate 
(U.S.  Govt.  Printing  Office,  Washington  1973). 
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Tables  6 -A  -  10 -A  contain  some  relevant  findings  from  this  survey.  The  data  in 
tables  6«*A  and  7 -A,  although  for  a  very  different  group,  show  the  same  patterns  of  labor 
force  participation  by  age  and  severity  of  disability  that  we  observed  in  the  1970  Census 
Data.* 

TABLE  6-A 

EMPLOYMENT  AND  LABOR  FORCE  STATUS  FOR  A  SAMPLE 
OF  DISABLED  VIETNAM  ERA  VETERANS 


Status  Percent 


Currently  employed  74 . 3 

Looking  for  work  9,5 

In  school  7.8 

No  longer  looking  or  never  looked  for  work  8.3 

(n  =  7, 728)  100.0 


Source:  Wilson,  Richards  and  Bercini,  Disabled  Veterans  of  the  Vietnam  Era: 

Employment  Problems  and  Prospects,  HumRRO  Technical  Report  75-1, 

HumRRO  Eastern  Division,  Alexandria,  Va,,  Jan,  1975,  p.26.  Table  IIl-l 

Tables  9 -A  and  10 -A  contain  some  direct  evidence  on  the  effects  of  discrimination. 
Twenty -nine  percent  of  those  who  had  looked  for  work  at  some  time  since  leaving  the 
service  reported  at  least  one  experience  of  discrimination.  However,  as  table  10 -A 
shows,  holding  constant  severity  level,  the  percentage  who  perceived  discrimination  varies 
sharply  with  the  level  of  education.  This  fact  confined  with  the  striking  difference  by 
education  level  in  the  effects  of  disability  on  labor  force  activity  (table  8 -A),  suggests' 
that  some  of  the  instances  of  perceived  discrimination  may  have  occurred  in  situations  in 
which  the  disabled  veteran's'  productivity  (even  with  reasonable  accommodations)  was  lower 
than  that  of  a  non-disabled  worker.  The  levels  of  perceived  discrimination  for  the  college 
graduate  group  are  probably  the  most  reliable  since  severity  level  has  very  little  effect  on 
employment  opportunities  for  them. 

It  is  difficult  to  translate  the  incidence  of  perceived  discrimination  into  an  overall 
average  earnings  differential.  However,  since  so  many  veterans  did  not  perceive  discrim¬ 
ination,  it  is  likely  that  some  of  the  aggregative  earnings  differential  by  disability  status 
(as  in  tables  2-A  and  5-A)  is  not  due  to  discrimination.  However,  the  portion  due  to 


*Note  however  that  the  labor  force  participation  rate  of  young  severely  disabled  veterans 
is  still  relatively  high.  This  probably  reflects  in  part  the  differential  pecuniary  work 
incentives  confronting  disabled  veterans  mentioned  above . 
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discrimination  (including  the  lack  of  making  reasonable  accommodations)  could  still  be 
close  to  100  percent.  Many  veterans  may  not  have  perceived  discrimination  in  situations 
where  the  employer  was  not  making  some  minor  accommodation  for  his  disabling  condition. 

TABLE  7-A  . 

PERCENT  NO  LONGER  LOOKING  OR  NEVER  LOOKED  FOR 
WORK  BY  AGE  AND  SEVERITY  OF  DISABILITY 


Severity  of  disability 


Age 

Slight 

Moderate 

Severe 

Under  30 

2.5% 

7.5 

20.0 

30-44 

1.5 

4.5 

36.0 

45  or  over 

13.0 

15.0 

53.0 

Source:  Same  as  table  6 -A,  p.32,  table  III-3,  obtained  by  combining  the  percentages 
shown  for  **no  longer  looking  for  work  since  leaving  service.” 

TABLE  8-A 

PERCENT  NO  LONGER  WORKING  OR  NEVER  LOOKED  FOR 
WORK  BY  EDUCATION  AND  SEVERITY  OF  DISABILITY, 
VETERANS  UNDER  30  YEARS  OF  AGE 


Severity  of  disability 


Education  level 

/  Mild 

Moderate 

Severe 

H.S.  dropout 

5.8 

15.0 

35.0 

H.S.  graduate 

3.5 

7.0 

25.0 

Attended  college 

1.5 

6.5 

12.0 

College  graduate 

3.0 

2.0 

4.0 

Source:  Same  as  table  6-A,  p.54,  table  III-24.  Obtained  by  combining  the  percentages 
’  shown  for  ”no  longer  looking  for  woiic”  and  ’’haven't  looked  for  work  since 

leaving  service.” 
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TABLE  9 -A 

PERCENT  OF  VETERANS  WHO  EVER  LOOKED  FOR  WORK 
WHO  THOUGHT  SOME  EMPLOYERS  DISCRIMINATED 
AGAINST  THEM,  BY  AGE  AND 
SEVERITY  OF  DISABILITY 


Severity  of  disability _ 

Mild  Moderate  Severe 


<30 

22% 

38 

49 

30-44 

20 

37 

59 

45^- 

16 

11 

46 

Source:  Same  as  table  6-A,  p.214,  table  A-V-1. 


TABLE  10 -A 

PERCENT  OF  VETERANS  WHO  EVER  LOOKED  FOR  WORK 
WHO  THOUGHT  SOME  EMPLOYERS  DISCRIMINATED 
AGAINST  THEM,  BY  EDUCATION  AND  SEVERITY 
OF  DISABILITY: 

VETERANS  UNDER  30  YEARS  OF  AGE 


Severity  of  disability _ 

Education  level  Mild  Moderate  Severe 


H.S.  dropout 

30,0% 

48 

60 

H.S.  graduate 

23 

40  ■ 

48 

Attended  college 

23 

36 

52 

College  graduate 

12 

19 

25 

Source:  Same  as  table  6-A,  p.215,  table  A-V-2. 
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STATE  STATUTORY  RESPONSIBILITIES  FOR  THE 
EDUCATION  OF  HANOICAPPED  CHILDREN 
JHy  I.  lf7S 


nh  dmt  tmt  prfparrJ  tv  Tkt  Orvtlopment  tud  Emtmrton  of  Stott  tmd  LoctI  Speciol  F.^octtkm  A^mmutrttivt  Potky  ¥tnyali  ^xt/tci  of 
tkt  Stote-Mnol  Imfonmiioo  Oeonmftvotm  for  Fxetpttoool  CkU^tn  of  tke  Conors  for  ksctptiomi  CkMrtn 


TVFf  Of  MANOATION 


Atofkj  . ruNhopam . 

ArixoM . Sek'iiivr  nannin;  aiid  rropamimnt 


CaUroTMa  . Sdci-iive. 


Cotofatfo  . t  wit  naiMiinti  and  Propammiiiii 


Ociawafn . K«H  ftopam  “Wheicm  ^naiMc" 


Diatnctaf 


Hawaii 

Main  . 


rnN  ftopam 


KnHarfcy  . rianaant  and  Ptoframmuif 


Coart  Ordn  -Orteans  Pansh  only :  Selectiac 
for  Mantalty  Retarded.  Olherwne.  Mandatory 


^miaaiw 


Wtaada . Foil  fropam 

Near  Hawpafcirt . [  oR  Nopam 

New  Jeraey . FuH  Nopam. 


New  York  .... 
North  Carolina 
North  Dakota  . 
Ohio . 


fermiaanre 


Salcctiac  flannint 


Coarl  Order:  Seiectiirc 
(Menially  Retarded  OMyi .  1972 


Rhode  laiand  . . . 

Fal 

. .  .f  FaN 

loath  Carolina  . 

_ 1  an 

loath  Dakota  .. 

_ Fall 

....  Full 

Tanaa  . 

_ Fan 

Utah . 

_ Fan 

VarnaMil  . 

_ Fan 

Vhpaia . 

_ 1  an 

tWaahinfton  . . . . 

_ InH 

Meal  Vir^nia  . . . 

...  Ian 

_ 1  an 

_ 1  bH 

flanniny  and  Nopamming .  1972 


Nopam  *. .  1974 


DAT!  Of 

COMfLIANCE 

ACES  Of 

fA»A01 

DAT! 

ELIGIRILITV 

CATEGORIES  EXCLUDED 

1971 

1977 

6-21 

frofouniBy  Retarded 

1974 

Front  aft  3 

1973 

9/76- 

5-21 

Lmolionally  Handicapped 

1973 

1/79 

6-21 

6-11* 

“Edacationany  Handicapped" 
(EmotionnUy  Diiturbed. 
Leamtni  OtraMed) 

1973 

ws 

5-21 

1966 

4-21* 

4-21 

Severely  Mentallv  or 

Niydcally  Handicapped 

1972 

1972 

From  ap  6 

1973* 

3-no  maaimum 
(13  yn.  puraotced) 

1961 

9/75 

3-20 

1949 

5-20 

1972* 

Bhth-21 

I96S  ' 

7/69 

3-21* 

1969 

1973 

6-11* 

1974 

Bittli-21 

1974 

1979* 

DcvelopnicnuUy 
DhaMcd:  Barth-21 

1970 

1974 

a 

Other  tlwn  TMR 

)|962 

6-21 

1972 

1972  . 

3-21  •• 

Other  than  Mentally  Retarded 

1973 

I975*' 

5-20 

1973 

I979«* 

,  •* 

1972 

3-21 

1971 

W71 

lMt-25 

7/72« 

14 

4-21.aaoeptMR(3-2l) 

and  EO  (6-21) 

Birth-21 

1973 

9-21 

1974 

7/79 

6-21 

1973 

10/76'* 

9-18 

1973 

5-11'* 

Blrtk-21 

I954'* 

5-20 

1972 

9/76 

6-21'* 

1973 

1973 

frofoundly  Retarded 

1974 

an 

Birth- Adulthood  * ' 

1973 

7/10” 

5-21* 

Biith-21 

Other  than  crippled  or  Edu- 
cable  Mentally  Retarded.  De.i' 
Bhnd.  Partial  heaiiny  or  vitir  - 

1972 

1973 

n 

Trainable  or  Profoundly 
Mentally  Reurded 

1971 

9/70 

4-22** 

1973 

EMR:6-21 

Olhan:  Birth-21 

1972 

9/72 

6-21** 

Other  than  menially  retarded 

I9S6 

1956 

6-21 

1964** 

3-21** 

1972 

1977 

6-21*’ 

1972 

Blrtk-21 

1972 

9/74* 

4-21  - 

1969 

9/76** 

3-21 

1969 

9-21 

1972 

Bath-21 

1972 

M 

2-21 

1971 

6-21*' 

1974 

1974 

5-23** 

1973 

1/74 

3-21 

' 

1969 

6-21 

THE  COUNCIL  FOR  EXCEPTIONAL  CHILDREN  •  1920  Anociatioii  Drive  •  Reaton,  Viifinu  22091 
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•  CtamiM  iiaialc  it  'cunditkiMl:  5  of  mofe  tlmiartir  hsiidtcappcd  cMMitn  in  dtMikt.  However,  ■  1*71  Attorney  Ocnml'i  o|^nionrt>ie<  dni  »h*  la* 
nwttbtineMI  i<«nninii  end  proyfunminy  wnrelTecilve  Jidy.  1*71..  If  Ike  slue  MiivMw  ■  kMcr|arten  proyrani  for  5-ycaj-<dd  ddUren.  apnof 
ellfiUUiy  w«  kc  S-ll. 

* rkfnnwive  for  vhMrrn  .VII. except  MR:  S  yra.  •  Mot.-2l. 

»  Vll  for  ksariiw  Inipaired.  Lowet  fkniic  apfdiet  to  apr  of  “kM  u  of  Ian.  I  of  Ike  irkaat  yaw. 

4 1*71  tew  did  not  include  profoundly  retarded:  kowever.  a  1*74  aincndmeni  bruupkt  Ikew  ckRdria  ander  Ika  pi"***»—  ^  <kc  awndatory  tew. 

for  fan  sln^  to  ikew  ckddren  b  Mandated  for  I977.7«. 

*Eailtef  |l*kl)  tew  was  mandatory  for  al  kandicapped  duldicn  except  TrainaUettmialy  Ruatdad. 

*$•21  fur  spaeck  defective. 

I  VSanJ^I»-2l. 


^  ft  ft 

••‘DevcIowMataRy  DlMklcd’'MaaMieiaidalioii,cetekrMpateyocepitepm.  k'grotkerdiiMUct.lfceHaicboaidteiodeietMlMiRnorel||ikiiiy 

ae  panoftke  state  plan.  Compltencc  data  it  7/1/74  fur  DO  peoprama. 

^reiadeiiTa'  V4. 

''RatedrMs  over  ape  21  wko  ware  not  provided  educational  saeviues  m  ckddtcn  umbi  abo  ka  ^van  aducaiion  and  irakunp  opportunities. 

"in caaet of  dukHcant  Iwrdikip  tkc cawmiieinnrt of  educalloa  May  waim enforce nwni  anti  1*77. 

"Court  ordM  MIS  daadUne  In  Sept..  I*7S. 

**t  [ricai  HMM  kepia  at  soon  w  tke  ckMd  can  kanefli  from  ikem.  wkciker  or  not  ka  b  of  sckool  ape. 

'*  Dale  on  wtdrti  Trakwkte  Mentally  Retarded  wart  indudad  under  ika  previoody  cxisiint  mandatory  tew. 

"itaiutc  now  te  enact  is  selective  and  condllional;  at  bast  10  Educate  Menialy  Retarded.  7  Trolnekte  Menialy  Retarded,  or  10  phydealiy 
tandicapiwd  in  eckool  dittrict.  Adi  mandaiion  kocoinai  effective  7/1  /7*. 

**AcwaelicMht  kandteapped:  10/1/74. 

" AwoRy  iMPdkapped  and  vieaaly  kondicapped:  Mrtk-lt.  ^ 

>•  Dote  of  or^  mandatory  tew.  wkick  kaa  dnee  loan  unHidad  to  iadtide  aH  ckMwn. 
i*ndld  meet  kc  4  yews  old  fcy  Jan.  I  of  sckool  yaw. 

"implcmenlaiion  dkic  to  kc  spacHted  in  preHminery  euia  pten  to  ko  eukndttad  to  l*7S  CenwOI  Aswmkly. 

*'  Deaf:  to  ^  II  -or  to  ape  21  *1f  need  caiais.** 

**  AM  cfcldran  mart  ka  served  w  soon  w  tkey  are  HentMted  w  kandkappad. 

"  Deaf  cNI*cn  to  ke  mrvad  at  ape  fow. 

I*  V2I  for  kind,  portialy  kind.  deaf,  kwd  of  keartap. 

**Wkcnprouo""rt*P»®*‘^*^*P"'*'^***‘*'‘“"*  «kay  mart  else  ke  provided  for  amntaly  kendirepped  cUdian  of  tka  mme  epc. 

For  menialy  retarded  or  multiply  Handicapped.  Olkets.  w  defined  in  rcfulaiions.  Tompltence  dale  eiiaklikad  ky  lapalaciant. 

"4-21  for  kearinp  kandteapped.  .  ^  .  _ 

**TW  Texu  Aaency  it  opcraiinp  under  tke  ateumption  Ikai  Ike  law  is  mandasory.  and  kw  roquestod  an  aplaloa  from  tka  Mate  Aitotnay 

glJlL^^Cy^^cSnMaiiwd^tewesttkltekadbystetopulteyMtkatewdoaanUinwIfyacotnpliancadata. 

"WMdn  Ika  Indis  of  avalakte  funds  and  pertonnai. 

*k*/|/7icsuklirkedky  ropateiions. 

A  ^ndmlvo  kalow  «  yaars. 

>4. 


Definition  of  tke  tends  of  min  dairy  teptetetionueadkyMosaa: 


FuN  AoDom  Suck  tews  reqaiic  Ikal  propnmt  must  kc  provided  wkete  ikldran  rnact  Ike  criterte  deflninp  Ike  cxcaptionaliiv . 


ftenntapand 
Aoyaniminp  Mandate; 

fteeati^  Mandew: 
CondfHooal  Mandela: 


Mandate  ky  RrtHlon: 


nOt  form  includes  reqMrcd  ptennmg  prior  to  required  proptemmlap. 
nrii  terM  of  law  mandues  oaly  a  leqaircmeni  fur  ptenninp. 

Ikte  kted  of  tew  roquirat  tku  certain  condhioos  mutt  kc  met  in  or  ky  tka  local  oducaiion  dbirict  keforo  mandation  iake< 
•fhu  (tMi  aenaly  meant  ikat  a  certain  numker  of  cMIdtcn  adtk  IMa  kitedicapa  mutt  toMIt  in  a  dtetiict  kcforc  tka  dittrict 
te  okH^  to  provMe  for  Ikem) 

TMt  tend  of  tew  piacM  tkc  karden  of  tcsponsikiliiy  for  propram  development  on  tkc  community  in  terms  of  parents  and 
teteraated  porter  wko  may  pedtton  sckool  dniricis  to  provide  peaptmni, 

In  tUcwa.  not  aldteaMMitet  are  tmatad  equally.  Education  b  providad  (aMdaiad)  fw  some,  kui  nu  al  caicporin  of 


Ika  work  perfumed  kciaiu  wu  done  pursuant  to  a  prani  IkM  Ike 
Inman  of  Edacaiion  for  tke  Handicapfrd.  I'S  OfTicc  of  Education. 
Oapartmani  of  Hcaltk.  Education,  and  kHt'aic.  Tke  npiniaiM  aapmaaed 
ketaln.  koawvet.  do  not  necastwily  eericfi  tkc  pusiliun  ur  poHcy  of  the 
Ul  Office  of  Education,  ind  no  official  imdoreemant  ky  the  Ui  Office 
of  Education  tboald  ka  Intetind. 
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